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Chief Executive,

Gravity Mills Limited
Ghauspur, Mandi Shah Jewana,
Tehsil & District Jhang.

Subject: DECISION OF THE AUTHORITY REGARDING APPEAL FILED BY
GRAVITY MILLS LIMITED UNDER SECTION 12-A OF THE NEPRA
ACT, 1997 AGAINST THE ORDER OF THE APPELLATE BOARD
DATED JUNE 12, 2015 IN THE MATTER OF FESCO VS GRAVITY
MILLS LIMITED

Reference is made to the appeal filed by Gravity Mills Limited dated July 14, 2015
against the decision of NEPRA Appellate Board dated June 12, 2015.

2. Please find enclosed the decision of the Authority in the subject matter for
information.
>
T\Ldu
(Syed Safeer Hussain)
Copy to:-
I. Chief Executive Officer

Faisalabad Electric Supply Company Limited (FESCO)
Abdullah Pur, Canal Bank Road, Faisalabad.

2. C.E/Customer Services Director
Faisalabad Electric Supply Company Limited (FESCO)
Abdullah Pur, Canal Bank Road, Faisalabad.
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BEFORE THE
NATIONAL ELECTRIC POWER REGULATORY AUTIIORITY

(NLEPRA)

Gravity Mills Limieed Appellant
Through Chicf Executive,

Gliauspur, Mandi Shah Jewana,

Tchsil & District Jhang.

Yersus
Faisalubad Electric Supply Company (FESCO) Respondent
Abdullah Pur, Canal Bank Road,
Faisalabud.
Date of Llearing: November 05, 2015
Daie of Decision: March 30, 2016
Present:
1) Brig. (R) Targ Saddozai Chairman
2 My, (R} 1 Licoon Rashid Member (Consumer Affairs)
3) Khawaja Muhammad Nacem Member (ariff)
+) Mr. [imayar Ullnh Khan Member (M&L?)
3) Sved Masood-ul-] hissan Nagva Member (Licensing)
On hehalf of:
Petitioner: 1) Mr. Nadir Alaf, Legal Counsel (RIAA)
2 M "Uahib Choudhary, Manapger Accounts
3) AMr. Zahd
Respondent: 1) Syed Saleem Shah, XEN
2 dMr. Maroot Afzal, Revenue Olficer (Jhany)
Subject: DLECISION OF TIIE AUTHORITY REGARDING APPEAL FILED BY GRAYITY

MILLS LIMITED UNDER SECTION [2-A OF TIIE NI{PRA ACT, 1997 AGAINST

THE ORDER _OF I APPLELLATE BOARD DATED JUNLE 12, 2015 [N ‘TILL
MATTER OF FLISCO VS GRAVITY MILLS LIMITED

DICISIO

This oader shall dispose of the st Appeal liled by Graviey Mills Linued (the “Appellnd™) on July 1L
2005 under Section 12-A of the Repulation of Generation, Transmission and Distributon of Blectrie Power et

L997 (hevemadter referred to as the “Aet”) against the order of the Appellate Board of Nauonal Lilectyic mea{)
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Regulatory Authonty  (hereinafier referred 10 as the “NEPRA™) dated June 12, 2015 i the Appeal No.
NEPRA/Appeal-085/POI-201-1 (heremaflter referred to as the Impugned Order).

2 Brief facts giving rise to the mstant Appeal ate that the Appellant is an industrial conswmer of Respondent
(FESCO) with a sanctioned load of 2,090 KW under B-3 it and the Respondent is a licensee of NEPRA for
distnbution of electricity in the territory specified as per terms and conditions of its respective distribution licence.

3. As per schedule, the TOU billing meter and backup meter of the Appellant were checked by M&T FESCO
on June 04, 2013 and were found in order. Later on both the meters were again checked by M&T FESCO on
December 03, 2013 and the TOU meter was found malfunctioning whereas, the backup meter was found correct. A
bill of 351,102 wnits being, the difference of TOU & back up meters consumption was charged to the Appellant in
e bl tor December 2013,

1. Bemyp, aggrieved with the above difference bill, the Appellane filed a Wric Petition No.33625/20t3 in
Lahore High Court, Lahore which was disposed of by the Honorable Court with the direction to the Respondent to
consider cepresentation of the Appellant within seven days but according to the Appellanc the bill was not revised
on the basis of nornmal average consumption. ‘The Appellane filed an application on December 31, 2013 before the
Provincial Office of Inspection (POI), Fasalabad Region against the difference bill for 351,402 units added 1n the
Lill of December 2013, Subsequently, the Appellant filed another application on February 20, 20141 betore the POJ
and complained that 32,230 units and 13-1,160 ubits were charged 1 excess in the bills for January 2014 and
February 2014 respectively.

5. After aftording opportunity ot hearing to both the parues and perusal of the record, POI announced his
dectston on May 08, 2014 The operative part of the deasion is reproduced below:

“lucthe fioht of ahure facts, it ds bedd that the impagned 337787 wwits accunndativedy raised & denanded from bills
prane A2 20103 10 027 2001 (respectivedy) vir account af allesed differcuce i the Ulectry Mechanical Burckarp Meter of
deatray chaw-2 and TOU billhiug meter avcuracy davs-1 are woid, wjustified and of no feval effect; therfare the
petitivirer Iy ol fable to pay the saure. 1t &5 firther betd that the inpagned TOU billing meter war corvect Ul billing
apete for O 2000 cnel it Decanie 3.91% slow doriisg the billing oxle far the mouth of 021 2011 whereas omward He
bitling was shified on wew TOU deck meter in the billing vyole for 03/ 201-1; therefare the respundests are directed to
utrge 3919 slowisess air the consumption wf Wi51736 tdts recorded by the TOU fupugned seter duving the bitling
woith of 027 2008 and 1w petitioner 5 fable to puy the sanse. The wew TOLU check preter iy declared as biflirg meter
with elfect foun 03[ 2001 The respaicedents are divected o orer-Inant the acounit of the petitioner acordingly, wid any
exvvas wninl ecorerve he cofrndod foredited o the peidiner cotpany anr the fatare biths).”

6. Bomy aggneved wih die above decsion ol the POL the Respondent preterved an appeal before the
Authonity under secuon 38 (33 of the Act and praved that the deasion dated dMay 08, 2010 passed by Blecurie
huspector, Energy Department, Fasalabad Repton, FPasalabad on complune tiled Gravity Mifls Limited versus
FESCO and others may plase be set aside. The Appellwe Board dsposed of the appeal and dueeed the

- Units billed as per TOU Units 10 be billed after
Billing Month L . N
billing Mcrer accounting for .07% slowncss
P S

becember 2013 1, LGOS 1,213,904
January 2004 1,283,029 1,335,218
Febroay 201 1,031,736 LO0vd,5 1t

Total 3,501,253 3,613.753

v Beig apgrieved with the deesion of the Appellate Board, the Appellint preferred an appeal under section

1220 of the et before the Aathory, The Nathonty admiteed the instant appeal on October 06, 2013 and fixed o

for heanng on November 03, 2085 at tshinabad

8. The Appellant retterated its carlior stance, however the Respondent argued that boti 'TOU billing micter
and clectro mechanieal backup meter were found correct during checkings by M& FHESCO on June 044 2013, "The
discrepaney was noticed mdie readings ol both mcters siee August 2013 and the matter was discussed \vi1h@
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Superintending Lngineer (M&T) i September 2013 for keeping the meters under observation and Supermrending
ngincer (M&) carrted out checking of meters in the presence of representative of the Appellant and found the
TOU meter walfunctioning, The Respondent pleaded that the bills added for December 2013, January 2014 and
February 2001 were difference bills but not the detection bills and POI was not authogized to declare
correctness/defecuveness of TOU meter by comparing it with the check meter as only manufacturer could declare
the performanee of the meter. The Appellant further contented that the WAPDA circular dated March 13, 2001
was applicable in the inswut case which fact has not been apprectated by the Appellate Board.  The representative
ol Respondent argued that the said eircutar is only applicable when both the meters are healthy bur in the tsant
case the maltunctivning of TOU meter was established as such its reading was nat reliable and cannot be made
busis for the billing. Further during the course of hearing, the question was ratsed whether the present appeal is
mamtamable or not under section 12-A of the Act, since the unpugned order was passed appelbate jurisdicrion by
the Appellie Board constitited by the Authorty; 1o which powers were delegated under section 12 of the NEPRA

Act

Y. We have heard arguments and examined the record placed before us. If for sake of arpuments it s
adimitted that present appeal ts wantanable, tollowing are the conclusions:

o I established from the record that weters of the Appetlant were checked by M&T FESCO on June
04, 2013 and both TOU bitlig meter and clectro mechanicul backup imneter were tound to be i order.
owwever, the meter of the Appellnt was again checked by M&T FESCO on December 03, 2013 and
TOU billing meter was found malfuncrioning whereas backup meter was found correct.

b Dhlference bill for 351,102 wuits, was added b1 the bitl for Decentber 2013, This bill was challenged by
the Appellant hefure POL on December 31, 2013

¢ The Appellant also challenged she billing for 32,231 units charged n excess in January 2014 and

34,160 units charged 1 excess m February 2010,

do New TOU nieter was mstalled by Respondent on Januaer 30, 2014 on the directions of POL The
porusal of the consumprion data of dispured TOU bitling meter and new TOU check meter estabhslies
that TOU billing, mcter on average was -L07% slow dunag the penod from January 30, 2011 to March
25, 2010 Smice the TOU biblng weter was found defective i the chiecking on December 03, 2013
therefore, the consumption of the disputed TOU bidhing meter was Wable 1o be mereased Ly L0y
order to aceount for the slowness for dhe wonths from December 2013 10 Febrnary 2014 ttowever,
the billug from March 2014 onward was based on new TOL check meter. Accordingly, the Appellae
Board decided thar the Appellant is lable to be billed as per table given beiow:

Billing Month 'l:Inils b‘ill-cd as per Unifs 10 be billed after
I'OU billing Mewer accountng for 1.07% slowness
] Decomber20is 1 LleogIss ) L2
Janwary 2011 1,283,029 1 1335205
f‘l‘|n’|.\:u‘_\ 20104 ) 1,051,736 1091501 -
Totat 3,508,253 3,613,753
1. In view of above, we lind no reason to mterlere wil the unpupned order, the Appellnt is 1o e charged

LO™ " slowness on the basis of consunption recorded by TOU billing nieter for the billing months of December
2083, January 2001 and Febraury 20140,

L Now comng to the question of maintiabilin of the Appeal, the issue which is before the Authority is
that whether an order of the Appellate Board of the Awthority (exercismy the delegated power of the Authoriy to
adjadicate appeals ander section 38 of the Acy) is appealble under Sccton 12-A of the Act or oderwise, Scetion

P2-Vbad provides as ander

“eliy persute agovicred by oy decision or arder af the Sinle Member_of the gty wrs as the e may e,
Tathm! cstabliched wnder Soction {1 sy within tirty ds af the dodsin or areder, peefer ai appeal ta the
S LA RACT B A 1] ! REALY: RAY
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Aathority i the presoribed mnser and the Authorily shall decide ik appeal within sisty days”, [emphasis
added].

12 The reading of the above section transpires that the appealuble order/decision are only those of a single
mernber of the Authority vr a Tribunal constituted under Section 11 of the Act {which provides for establishment
of tribunal for resolving contractual disputes between licensees or such other mateers as the Authority may assign).
The sententic Ligii evident from plin reading of ¢his section is that the orders appealable under sceunn 12-A of the
Actare ongmal vrders passed by ‘Fribunals and single member of the Awthority. In the present case the decision of
POT was challenged before the Authority under section 38(3) of the Act. ‘The Authority in view of exigency of the
nutters and demands on s time has constituted an Appellate Board 1o hear and decide appeal, which exercises a
delepated poweer of the Authority. The discussion boils down to the question whether the Appellate Board e be
decmed w be a Tribusnal within a meaning of Section 11 of the Act or otherwise.

13 The perusal uf the record/noufication for establishment of the Appellue Board clarifies that, the Authority
nade an it decision and wstead of estublishing o Tobunal under secrion 11 of NLEPRA Act, constituted an
Appellate Board which was delegated he power of the Authority under section 12 of the Act © hear appeals arising
under section 38 ibid. “Therefore, by no streteh of imagination it can be arpued thac the Appellae Board is o
‘Fabuual within the meaning of Scetion 1t of the Act. Henee the vrder of the Appellate Board under section 38 ot
the Act is not an appealabie vrder under Section £2-\ 1bid, Further it is prisa face contery o spirit of the law diae
single authory be vested with puwer w hear two appeals on single issue/muatter as it would result in detay 1

dispensation of justice.

I i view therent, the msant appeal s not maintainable for reasons discussed above and even on mcrdts the
unpugned order requires vo interference. The nstant appeal is disposed of accordingly.

@ bodw

- \ M 6L
(Maj. (Retd.) Haroon Rashid) (imaya ah Khan)
Membet Member

Nember Member

/l7 (Khawaja Muhammad Nacem)
g2
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Trman
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