National Electric Power Regulatory Authority

Islamic Rebublic of Pakistan

2nd Floor, OPF Building, G-5/2, Islamabad
Ph: 051-9206500, 9207200, Fax: 9210215
E-mail: registrar@nepra.org.pk

Registrar

No. NEPRAfrCD/m/Z{S%” 79 D)C/C/A/D) 27-8- 2012,
Chief Executive Officer, /\MJ

Hyderabad Electric Supply Co. Ltd.

WAPDA Offices Complex, )B/\O%

Hussainabad,
Hyderabad

Subject: Complaint filed by M/s. Popular Spinning Mills (Pvt.) Ltd., Jamshoro under
Section 39 of the Regulation of Generation, Transmission and Distribution of
Electric Power Act, 1997 against HESCO regarding Refund of Fixed Charges/Cross
Subsidy and Security Deposit '

Please find enclosed herewith the Orders of the Authority in the subject matter for
compliance within 30 days of the receipt of this Order.

Encl: As above

: Sd/-
( Syed Safeer Hussain )

Copy to:

1. C.E. /Customer Services Director,
Hyderabad Electric Supply Co. Ltd.
WAPDA Offices Complex,

" Hussainabad,
Hyderabad

2. Mr. SHamshad Ullah Cheema (Advocate)
Supreme Court of Pakistan
Office No. 3, 4, Bangsar Plaza, Commercial Market,
Satellite Town, Rawalnindi.

3. Mr. Kamran Hussain Mughal
Director Coordination
Popular Fiber Mills (Pvt.) Ltd.
311, Chapal Piaza
Hasrat Mohani Road, Karachi.

No. NEPRA(TFCD/07 / £Sgo : 27-%- 2012

-

Forwarded for information, please. n_
Registrar

Sr. Advisor (CAD) [w.r.t. Dy. No. 865 dated 27.08.2012]

CC:
Acting Chairman
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BEFORE THE
NATIONAL ELECTRIC POWER REGULAT ORY AUTHORITY
NEPRA

" Complaint No. HESCO - 661/2010

M /s Popular Spidning Mills (Pv) Ltd Complin SO
Versus
Hyderabad Electric Supply Company Led Responley, ©
Date of Hearing: May 24, 2011
Date of Decision:  © July 12,2012
Present
1) M. Ghiasuddin Ahmed Chairman/NMember (CA)
2) Mr Shaukat Ah Kundi ) Member (Licensing)
3)  Mr HabibullahKhih Member (Monitorng & 1 nfouumm}

4) Khawaja Muhammad Nacem  Member (Tariff)
Participants on behalf of:

Complainant: 1) My, Malik Junaid Fman
2) Mr, Kamran | lussain Mughal
3) Mr. Shamshad Uliah Cheema (Advocate)

Respondent: 1) Mr. Deep Chand (CE/CSD)
2) Mr Ghutam Shabbir, DM (I'M&CM)
3) Nir. Khatid Mahmood (OG Comy), PEPCO
4) Mr. Anwar Kamal, (Advocate Supreme Court)

Subjeat:  COMPLAINT _FILED _BY M/S_ POPULAR _SPINNING _MIL1S (P
LIMITED JAMSIHORO UNDER SECTION 39 OF TTIE Rl GULA'Y lO\I

' ;1?)

GLENERATION, TRANSMISSION AND DISTRIBUTION OF DA l(] 21

POWER ACT, 1997 AGAINST 11ESCO REGARDING REFUND OF 11\( -

tr(
~D

CIIARGES / CROSS SUBSIDY AND_SECURITY DIZPOSIT (OLD A¢ T;‘-T()

2472200002305)
ORDIR

1 This order shall dispose of the uamphml of M/s Popular Spinnimg Mills (1) Vit -

Jamishoro Smdh (huunllur veferred to as (nmphmml Y apainst Hlvderabad \L(IH \"I’ 1
’() \

Company (hereinafter reforred 1o as “Respondent” or “TT SCO™).

"
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2 Precisely, the complamnant i his compluntdated 12.11.2010 received on 144.12.2010, stated
that complainant being an industrial concern was a consumer of HESCO under Tariff B-3
(Industrial) with the sanctioned load of 1500 kW' Due to HESCO’s inability to meet the clectriciy
demand of the complainant, the price of power and production loss suffered by the company, it
demanded to wnstall its own power generating units and HIESCO was accordingly informed on
15.05.2003. The complainant invested an amount of Rs.60,000,000/- for purchase, installation and
operation of Generators within its boundary. Accordingly, HESCO was informed abour swirching
over to self generation on 07.02.2004 and in the same leter HESCO was requestéd o disconnect
the supply of complainant and return the amount of sccurty deposit. In response FIESCO
mformed the complainant to comply with the Section 22 of NEPRA Act 1997 wherein it s
provided that if a bulk power consumer intends to stop purchase of electricity from a DISCO, it
shall convey its ntenton by notice in writing three vears before such stoppage othenvise the
consumer shall continue to make pavment to the DISCO equal to the amount of cross subsidy.
Therefore, FIESCO required the complainant to make the payment of fixed charges (which 1s
termed by TIESCO as equivalent to cross subsidy) for a period of three years from the date of
stoppage of power. In response to this demand of HESCO the complamnant filed a Constinnion
Pentton before Stndh High Court in the year 2004 and the court vide its order dated 25.05.2006
direcred Board of Directors (BoD) of HESCO for sympathetic consideration. However, HIESCO
tlegally conrinued to receive alleged fixed charges and so far an amount of Rs.3.915.201 /- has been
recovered from July, 2005 to September, 2008 which is liable to be refunded. Another bill
amounung to Rs.3,097,477/- for the month of October, 2008 was sent by HIESCO 1o the
complainant, and the complainant filed a Constitution Petition No.446 of 2008 before [igh Court
of Sindh ar Myderabad and the court issued the order. The opcrative part of the order is as under

“we therefore, direct HIESCO to avept the application of the Petitioncer of permanent disconnection of

clectricity to them w.e.f. 01.07.2004 as mentioned in order dated 25.05.2004 in CP No.DD-38/ /20014
and this be done within a period of one week. The HIESCO make recovery of the dues from the Petitioner
n accordame with law and if the Petitioner iv aggrieved of the same, the Petilioner may aail remeddy before

the NIEPRAY who seems to be the Foranmt proveded by the abore referved At of 1997 or determrination af

the dispute regarding the tardff and charge of electrecsty between the mnsitmer and the liensee conpeny”

Despire the fact that the permanent disconnection of the complaunant’s connection was ordered
with eff ect from 01.07.2004, T11FSCO again served the bill for rhe month of Ociober, 2010
amounting to Rs.47,20,510/-. Betng agarieved with the above mentioned tlegal demand o 1TESCO
and m comphance with the directions of the Honourable Court, the complainant is sceking
indulgence of this august Forum against HIESCO bemg Ticensee of NEPRA for contravenzion of
the provisions of NIEPRA Act, Rules, Regulations and the Licence inter-alia on the following
grounds:

) That the demand of HESCO for giving a three years notice or payment of cross subsidy in
hew thereof is totally illegal, wanton and unjustificd.

) That beng a consumer of FIESCO, the 1emms and conditions for supply Ol'ulcclricily are to
be poverned ugder abridged condition of supply of clectricity and nothing has been
provided derem abow giving three VEArs pPrior notice or o pav the amount of cross:
subsudy/fixed charges as claimed by HIESCO. )

¢y That nerms of rule 10 of the NIEPRA Licensing (Distribunon Rules, 1999, there s a
prohibition of discriminaton and cross-subsicy.

) Phar HESCO being licensee could not charge any tnff which i not approved by NEPR
and the pavment of the amount of cross-subsidy for alleged non-piving of three vears
nohce s never approved by NEPRA, theretore, it cannot be claimed by FIESCO),

¢y Thar the complaitant was a consumer under caregory B3 and this very fuct s even

substantiated from the bills issued by HESCO and of for the sike of argument, ios
presumed that section 22 4f presumed to be apphicable, 1t is relevant tor the “Bulk Power
Consumer” who is charged under crtegory G Fhus the comphinant also does not tall
within the ambit of seetion 22 of the NEPRA Aer
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£y That as per section 22 of NEPRA Act, the Authority may permit a generation compant or
a distnbuton company 1o sell electric power to bulk power consumers located in the
service territory of another distribution company and if the bulk power consumer intends
to stop purchase of electne power, it shall convey its intention by notice in wriung, three
vears before such stoppage. Thus, 1t1s established that section 22 ts relevant for those bulk
consumers who are located in the service territory of another Distribution Company
wherefrom the electricity is mpplic'c' Here in this case, fiestly the camplainant is not a bulk
power consumer, and secondly 1ris not located within the terrirory of some other DISCO,
therefore, this section can not be apphed upon the complainant.

g) That the complainant had informed HESCO abour going for self generatuon about one
year prior to that date.

h) . Thar no consumgr could be compelled to purchase the clectricity from a DISCO under
compulsion.

1 That since Feb. 2004, not a single unit of clectricity was consumed by the complamant and
disconnecuon from that date has also been ordered by the onourable High Court,
therefore, there s no justfication for FIESCO 10 retain the amount of sceurity deposit of
complainant.

) Ilnr the amount of cross-subsidy/fixed charges was received b) HESCO withou: any legal
authority and was done under the threat of taking penal action and HIESCO s lable to
refund that amount abngwith interest.

Finally, the complainant requested NEPRA 10 declare the demands af FIESCO for pavment of
cross subsidy / fixed charges legal and unlawfut and HESCO may be ordered to refund the already
recetved amount of cross- subsidy Rs.3,915,201/- refund the ‘amount of securtty deposits of

complamnant alongwith interest, and any other relict which is deemed appropriate mav also be
awarded. :

3. The case was referred by CAID NEPRA 10 FIEISCO on December 21, 2010 for comments,
Report was submitied by FHIESCO on December 31, 2010 but the same was returncd 10 TTESCO
with the directions to resubmit pata-wise comments under the slpn'muu of Chiel Exccutive
Officer or Customer Services Director (focal person). TIESCO  submited  the response on
02-02-2011 which was not clear and it was once agan asked to submir the report relevant 1o the

points raised by the complainant. Accordingly, HESCO through s lerter dared 26-02-2011
submirted report.

A HESCO m s report contended that Lilling of fixed charges from 03/200 1 to 07/2005 was
made 1o this connecton which ts Rs.5,038,100/- out of which Rs.2 008,623 /- was withdrawn 1 the
hpht of Board of Dircctors decision made as per order of Honourable Thglh Cowrt of Smdh
Hyderabad. After July 2005 to September 2008 the consumer paid all the month wise hills regularly
and payiment amounting to Rs.195,034/- made from 07/2008 10 09/2008 has heen adjusied from
the above noted Am()fmr Henee the remammyg owsranding bill upto the month ot June 2008
amounting 1o Rs.2 838.060/- 1s pavable by the consumer.

5. - The fatis of the case as submited Oy the partes m their correspondence with NEPRA
were consudered, and 11 was found appropriate 1o grant the parties an opporiuniy of hemyr heard m
person. Therefore a0 hearing was fixed on Mav 2.0, 2011 1o enable the parties 1o farther claborate
their poston before arriving at a fair decision. Pursuant (o the hearing the parties apam sent their
written arguments. The complurant renerated his arguments as alre: x(l\ provided m the complunt,
Whereas i the written arguments the respondent stated that there 1s confusion i pubic power
sector and Local Audit Depariment of WAPDA regarding the mierpretation ol Secion 22

particular subsecrion (2) thereot, regarding pavmient of cross substdy mdd the duranon thereot, The
Local Nudit Department of WAPDA s mixing up such cross-subsidy, not ver determined by
NEPRA, with the fixed clnrvvs‘, already (lch'rminul by NEPRA, \]ll\l)ll\'h the WAPDA Toceal
Auedit Pary’s e r]ncrm()n ol Scection 22 may he well founded in Jaw, as neither NEPRA, nor
PEPCO nor any Fx-WADPA DISCO has worked out a mechantsm for the calculation of cross

subsudy, ncannot he realized. The respondent praved that NEPRA may eracionsly determsine 1he
\ { prea vy

Pige 30f 5




basic principles be apphed to the deternunation of the issue, the amount to be recovered from or
refunded o the Complainant can only be determined thereafter. The respondent turther prayed tha
as the nterpretation of Sections 22 and 31 of the Regulation of Generation, Transmission and
Distribution of Electric Power Act, 1997 and application of applicable SROs was not discussed an
the hearing held on 24-05-2011, therefore another hearing may kindly be held. The request of the
respondent was not acceded ro as it had no justification.

6. The nterpretaton of Section 22 of NEPRA Act is the bone of contention between the
parties which is reproduced below: ) .
22, Sale to bulk power consumers: (1) Notwithstanding anything . .

wntaied in section 21, for a perioc of fifleen years from the commencement of this
Add, the Autlority may permit a generation company or a distribution conpaiy Lo
sel] electric power to bulk power coniumers hcated in the serpie territory of another
distribution company and such permissions shall be granted - .

a.on case to case basis on an application made i writing by
Lewerahon wmpany or a distisbution company; and

b if the butk-power consmmer bas not defarlied in previons charges
of electric power to any other distibution compenty.

2) Where a bulk power consumer intends to stop purchase of electric
power from a distribution ompany, it shall convey its intention by notice in writing
three years before suh stoppage:

Provided that such mnsumer shall continue to make payments to the disirtbntion
ampany equal to the amount of cross subsidy for uneconomic service Jor which it
woyld otherwise hawe provided through purchase of electric power by the bulk power
consumer”, o

This contention of HESCO has been considered in the light of principles ol mrerpretition of
statures. Iv s a common punciple of interpretation of sratute that the statate has 10 be read as a
whole and in its entirety. Inface, it 1s well serdded principle that no provision or word in a starute is 1o
be read i isolation. Given thar, mndependent reading of sub-section 2 of Section 22 (above) would
lead us to misiaterpretation wlich may result in grave conscquences. Since sub-scction | addresses
those bulk power consumers located in the service territory of another distribution cormpanics.
Therefore, imerpretation demands thar the subsequent discussion of bulk power consumers in
sub-section 2 should be weated as the discussion of the same bulk pow<r consumers who are
located 1 the service territory of another bulk power consumer. The respondent would be right in
his contention, had the provision of sub-section 2 be incorporated as a new Section ia the NIEPRA
Act by the then legislators.

Perusal of above reveals that the subsection (2) =« applicable to those bulk power consuniers who
mrends 1o stop purchase of clectnice power fram host Disco and opt for getting clecineir: from g
peneration company ofa distribution cumpnn-‘\' beated ontside the territory of host Disco. In the
mstant case the complamant has not obtamed electric power from a source located owside the
terntory of FHESCO. FPhe complainant has simply stopped purchasing clectric power from THESCO)
and has switched over 1o self peneration. Therefore provisions of section 22 of NEPRA \ct are not
appheable as such.

7. The Honorable High Court of Sindh vide s order dated 21.09.2010 passed in Constnunon
Pertion No. 4406 of 2008 directed TIESCO 10 accept the application of the complamant for
permanent disconnection of clectriciry with effeat from 1.7.200:0 1eace the complatnmn ceases 16
he the consumer of HESCO w.ef O1:07.2004 and theretore THHESCO cannot claim ANy revenue or
fixed charges what so ever [rom a P-Dise connedion.

S, T view of the above discussion, Authoruy has taken the decision as under:
i) Scction 22 of the NEPRA Act is not applicable i the cases where the bulk power

consumers opt lor self penerntiion. Thus the requirement of three vears Prior notice

does not arise i the mstant case. Further, Secnion 22 of the NEPRA Ner deals
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with “cross subsidy” and not with the “fixed charges”. Fixed charges Tevied by
TESCO have no legal justification as such.

1) In pursuance to the orders of the Sindh High Court dated 21.09.2010 the dare of
permanent disconnection of M/s Popular Spiining Mills shall be treaed as
01.07.2004. The complainant 1s therefore, hable to pay any dues / fixed charges to
HIESCO upto 30.06.2004. HESCO cannot raise any claim atrer 30.06.200-1.

11i) Any bill served to the consumer and recovery made thereunder after 30.06.200- by
HESCO is not admissible*and such bill(s) shall thercfore be withdrawn and
amount recovered be refunded to the complamant

i) v Secunty deposit be refunded ro the complainant as per rules.

e

/ (HabibullahKhilji)

A, ’f‘e—?.ag

(Khawaja Muhammad Naeem)

Member " Member »
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(Shaukat Ali Kundi) *off_ Q. (2 (Ghiasuddin Ahmed)
Member Chamrman
&
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