BEFORE THE NATIONAL ELECTRIC POWER REGULATORY AUTHORITY

Registration No. LA&255

WRITTEN SUBMISSION ON BEHALF OF RESHMA POWER GENERATION
(PRIVATE) LIMITED FOR GRANT THE LICENCE FOR POWER GENERATION IN
PURSUANCE OF THE APPLICATION DATED 08 -04-2014UNDER SECTION 15 OF

THE NEPRA ACT, 1997 READ WITH RULE 3 OF THE NEPRA GENERATION

RULES, 2000 IN THE INTEREST OF JUSTICE

RPGL is submitting its written submission of 16 pages to the Authority
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Part |
A.Background/ early Application with NEPRA

1. NEPRA approved the tariff diRe s hma Power Gener aon2805 Li mit

2009 Consequentlyi. et t er of Adatadr2806-200DWwad Asugd to RPGhy
Private Power & Infrastructure Board, Government of Pakistan (PRIRyein it was
specifically agreed in Claug#) and (iii) of LOA that:

i) Successful BidderRPGL) submitteda proposatlated 1602-2009( t he fA Pwoopos al
PPIBin response to the RFP for the developmen228 MW (Gross at ISOResidual

Fuel Oil (REQO) fired Rental Power Planb be located near 132kV Narwala Grid Station,
Faisalabad, FESCO Aremjhich was subsequently changed to MaiiRgwand Road,

LESCO Area, in the Province of Punjab, Pakistan as confirmed by NTDC through letter
dated 1706-2009, and to implement all activities incidental therétd h e § Whiobhj ect 0)
Proposal was accepted by PRiB 1404-2009

(i) It is intended to award Rental Servic€sntract to SellerRPGL), for rent of the

equipment generating 201.30 MW (at Mean Site Conditjoba3ed on reciprocating

engines generating sets operable on RFOhe A Equi pment 06 as def i n
Para 2(b), and described more fully in Technical Data and Commitrhdreé Broposal)

and provisions of Operation amdaintenanceServices( t h e A SferRegntakcTerm o )

(as defined in the Proposallhe Equipment and Services to be providedspecified

and included in Rental Services Contraxtbe entered into between tigeller RPGL)

and Northern Power Generation Company Limited

. Accordingly, Rental Services Contratti R S Gatedl 0609-2009 was entered into
bet ween the RPGL and Northern Power Genera
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B.Supreme Court Judgment:

3. In the meanwhile, the Supreme Court of Pakigtaok suo motan respect of all the
RPPsanddisposed ofcontracts awarded to the sponsors videlitdgmentated 3603-
2012 reported as 2012 S Quddmment Bn8 RRGHL being A Su p r
one of the RPRcould not continuéo produce electricitylt is worth mentioning that the
Supreme Court Judgment made no adverse observations against RPGL. However, along
with all the other RPPs, RPGL was also directed to refund theurgnpaid to it in
advance along with interest.

4. Hence RPGL, sensu strictocomplied with all the requirements of the Supreme Court
Judgmentandreimbursed outstanding liabilitgmounting toRs. 4,956,122,207by the
claim of an Agreement dated 2d7-2012 between Northern Power Generation Co. Ltd.
and RPGL. witnessed by National Accountability Bureau (NABJhus, RPGL has
cleared all outstanding debts, and got baptized itself from all encumbrances.
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C.Policy

5. The Government of Pakistan announced a Policy on UtilizationEXISTING
AVAILABLE Generation Capacik$hort Term IPPs dated@-2 0 14 (t heAs A Pol i c
RPGL had already beebaptized under the new current policy and thiéative for
setting up STIPP, therefor#,was qualified for the issuance of generatitinenseunder
the aboveschemeThe decision taken by the Government has constitutional backing as
the ECC of the Cabinet under case No. 60/10/2014 dat€x8-2@14 had in principle
approved formulation of the Policy. The followingr salient features of the
abovementione&olicy were included in letter dated-08-2014:

a. Permission from the relevant entities for the utilization of plant and machinery;

b. Incorporationof special purpose company under the laws of Pakistan;

c. Project company shall obtain the generation license and tariff determination from
NEPRA;

d. Terms and condition of the Tariff shall be determined by NEPRA;

e. Tariff shall be based on take and pay basid electricity actually delivered to
national grid;

f. Short term IPPs may also have an option to sell electricity to the bulk consumer;

g. Term of the Power Purchase Agreement shall be 3 years;

h. NOC from NAB for utilization of plant and machinery; and

i. Uncondtional and irrevocable waiver of claims of arbitration against the GOP
and its entities to be eligible under the short term IPPs framework.
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D.Generation License Application

6. As RPGL fulfils all the conditions of the Policy, therefordijléd an application seeking
generation licenseon @2 014 (the fAGeneration License
7(2)(a) read with section 15 of the NEPRA Act and Regulation 7 of the Licensing
(Application & Modification Procedure) Regulation, 1999 retjag Generation License
of RPGL for its 96.96 MW (Gross ISO) Power Project located at 4.5 km, Link Manga
Raiwind Road, District Kasur, Province of Punjab, Pakis@mre Generation License
Application was admitted by the NEPRA for consideration and conedygue
Registration No. LAG255 was allotted to RPGL through letter of NEPRA dated®@5
2014.

E.Public Hearing:
7. Authority through Notice of Public Hearing dated- 232014 considered the comments
of stakeholder and decided to further deliberate the matugh a public hearing to be
conducted in terms of Rule 3(4) of the NEPRA Licensing (generation) Rules, 2000 on
1811-2014, wherein all interested stakeholders, affected parties/persons and general
public are invited to participate against awarding arise to RPGL.

F. Power Policy, 2013

8. Attention of thisHonorableAuthority is hereby drawn t&ara 5 of Page 2 in State of
l ndustry Report, t& Substntiateanth eckndwieegpt ohratto ) it h e
government has recently announced Power Policy 20bi&:h provides clear directions
to achieve the desired resubt§.he vision of introducing the Power Policy, 2013 (the
A2013 Policyo) iI's to support the current
Pakistan on trajectory of rapid growth and sodedelopment and to get the Pakistan out
from the challenges faced by energy crises. The goals mentioned in the Policy include
building a power generation <capacity that
sustainable manner. Thus to achieve this goal, B&Pdesigned strategies to overcome
the power crises. The strategy to achieve the goal is focused on attracting and directing
local and foreign investments toward rapidly expanding the power generation capacity in
short, medium and long term.

9. It is impatant to note thaPakistanis facing shortage of electricity and generation of
even a single MW is crucial/essential/necesdarythe future of the industries and
growth of Pakistanln the context of the limited availability of gas and the hymwher
in the country, the use of RFO is necessary to meet the energy needs of the people of
Pakistan.
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G.Generation License Application Clauses:
10. Furtheras it is the requirement as pélause 1.1.8 and 1.1.9 of the Generation License
Application thatRPGL was advised to settle their liabilities arising towards Government
of Pakistan (AGoPO) under RSC with the sup
(NAB). Subsequentlythe claims of the contractingagies were settled through an
Agreement and ehrance letter from NAB Authorities was issued toRR&L dated 07
09-2012

11.Clause6.4 of the Generation License Application clearly states t@ajpbwer generation

facility of RPGL will be operated on RFO andrfthe purposes of fixed commitments
with regard to supply of RFO, RPGhtends to enter into the Fuel Supply Agreement
( A F Switb & major oil marketing company (the Fuel Supplier) and will havsiten
storage tanks for storing fuel for up to thirty0j days worth of operations a00%
capaciy utilization. RFO is easily available both locally amdernationally and, thus,
supply risk is adequately mitigated. Additionally, withe increased refining capacity
coming online and/or being planned, furtiserplus of RFO is expected to be presant
the local market. There is a need fi@ansportation of RFO for the Project's cgtern and
maintenance. AlthougRakistan Railways can carry out the transportation of equipment
and fuel, tank_orries are the most suitable means of transportation of BROHSD to
the Project. In Pakistan there are several operatioil marketing companies thare
capable of supplying the RFO requirements for the Project. To datdpltbeing
companies are being considered as potential suppliers:

(a) Pakistan State Oil;

(b) Shell Pakistan Limited; and

(c) Bakri Trading Company Pakistan (Pvt.) Limited.
Draft Fuel Supply Agreemest have already been obtained from all the three
abovementionedompanies after negotiatinige process of the supply of RFO to RPGL
for usingit as fuelto generate electricityfhere is every likelihood that subject to all just
exceptions, the Agreements shall be finalizemediately after issuing of licemsand
determination of tariffo RPGL

12.Furthermore, Claus@& of the Generation License Applicatiarlearly stated thathe
project is ready and commissioned for dispatch of electricity in all respexctse the
financing plan is not applicabl€lause 8 of the Generation License Application provides
that RPGLhas already submitted an extensive ElfAp&e videletter no. RPGL/Rental
ES 2222011 dated 14.0-2011 bearing EPARunjab acknowledgment no. 463 dated 05
11-2011. Since th®&PGLhas not received any response from EPA, Punjab, henper as
the provision of EPA Act 12(4), the EIA Report staaggroved after 128ays from the
date of submission.
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H.Objections:

13.The Notice ofAdmissionwas published in the newspapers date®@2014 as per rules,
wherein objections were invited from the interested/affected parties and general public in
favouror against the grant of the generation license to be awarded to RPGL. Reportedly
four stackholders submitted their objections, (1) Anwar Kamal Law Associated (AKLA)
dated 04-07-2014 (ii) Central Power Purchasing Agency (CPPA) of National
Transmission ad Despatch Company Ltd. (NTD@pted07-07-2014 (iii) Alternative
Energy Development Board (AEDB) and (iv) Ministry of Petroleum and Natural
Resources (MoP&NR). Amongst them AKLA and CPPA/NTDC have filed objections to
the issuance of generation licenseRPGL, whereas remaining two have supported the
grant of license to RPGL.

14.The objectionraised by alleged stadtolder AKLA and NTDCarenot sustainable in the
eye of law, as having been filed beyond the stipulated pefidd days as it is evident
from the contents of publications appeared iile New$ and6 fie Expres§on 1806
2014
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|. Short Tem Capacity Addition Initiative

15.1t is further to be noted that, PPIB a recent announcement about "Current Activities"
has further provided that mrder to remove the deficit of around 5,000 MW, the ECC has
approved the Short Tem Capacity Addition Initiative. The announcement says: in order to
remove the deficit of arawl 5,000 MW the ECC has approved the Short Term Capacity
Addition Initiative under which technically and financially sound business parties are
being invited for establishment of IPPs on Build, Own and Operate (BOO) basis within
the jurisdiction of PEPCO Mational Transmission Despatch Company (NTDC). Under
this initiative, the interested parties are free to offer one or multiple Projects of any
capacity (above 50 MW) based amy technology and fuelin consultation with the
Power Purchaser/PPIBalient £atures of the initiative are given below:

i Submission of Proposal and Registration with PPIB on following basis:

Code BOO Basis

Capacity (MW): Any (Above 50 MW)

Technology. Any

Fuel: Any

Configuration: Any

Location/Site: Within jurisdiction of NTDC/PEPCO (i consultation
with power purchasér

Fuel Responsibility. Project Company (IPP)

Debt/Equity Ratio: 80/20 (min.) 70:30 (max.)

Term of the Project 25-30 years

= =4 =4 -8 -8 -9

= =4 =

16.The Generation License Application of RPGL is in conformity with the
abovementioned Policy, whichewsident from the following conditions:
a. Permission from the relevant entities for the utilization of plant and machinery
i. 13 May 2009 Site clearance letter from PEPCO attached as AnnéxArand

already attached as Annextie with the Generation License Application
submitted to NEPRA on 8 April 2014.

ii. 14 October 2011 Acknowledgment letter of the Company by the relevard EP
for submission of EIA and related documents attached as AnnéxBreand
already attached as Annextie with the Generation License Application
submitted to NEPRA on 8 April 2014.

iii. 10 August 2012 Letter to EPA that as per section 12 (4) read with Réignld 5
of the PEPA Review IEE/EIA Regulations 2000, the EIA is deemed to be
approved attached as AnnexureC. This has already been communicated to
NEPRA on 12 May 2014.
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iv. 16 November 2010 That RPGL has been dispatching electricity to the national
grid snce 16 November 2010.

b. Incorporation of special purpose company under the laws of Pakistan.

i. 7 April 2009 - Incorporation of Special Purpose Company allowing business in
the field of power generation is attached as Annekudeand already attached as
Annexurel with the Generation License Application submitted to NEPRA on 8
April 2014,

ii. 31 October 20138 Latest copy of Form A and Form 29 duly attested by SECP are
attached as Annexuré¢ E and already attached as Annexbrewith the
Generation License Apipation submitted to NEPRA on 8 April 2014.

c. Project company shall obtain the generation license and tariff determination

from NEPRA

i. 8 April 20147 Applied to NEPRA with the format prescribed under the NEPRA
Act and Regulations.

ii. 5May 2014i N E P R A 6 ss aijter mitial scrutiny under the NEPRA Licensing
Regulation 1999 attached as Annexuie

ii.12 May 2014i RPGLO6s reply to NEPRA |l etter dat
Annexurei G.

iv. That RPGL strictly under Section 15 of the NEPRA Act and Rule 3 of NEPRA

Generation Rules 2003 has fit into the criteria of location, size, technology,

technical specifications as set out in the Schedules.
v. 18 June 2014 NEPRA after being satisfied from the documents submitted with
the Application confirming the Application byotice of Admission duly
published in The Daily Newspaper dated 18 June 2014 is attached as Annexure
H.
vi.25June 2014 NEPRAGs | etter to RPGL for inti m:
T 255 against admission of generation license application is attachethasure
Tl

d. Terms and condition of the Tariff shall be determined by NEPRA
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i. That NEPRA has already ascertained the Tariff for RPGL vide its Determination
dated 29 May 2009 as also held by the Supreme Court Judgment at paragraph 55,
line number 6.

ii. That in case NEPRA wants to revisit the tariff components of RPGL, it is
highlighted that the most prudent benchmarks for determination of the capacity
tariff should be similar to the first 10 year tariff offered to IPPs operating on
opencycle technology.This stance of the RPGL fully complies with the
Judgment of Honourable Supreme Court of Pakistan dated 30 March 2012 in the
matter of RPPs.

e. Tariff shall be based on take and pay basis and electricity actually delivered on

national grid.
i. That RPGL is wiling to accept the proposed arrangement with the relevant

authority, however, in order to meet the contractual obligations with all
stakeholders, RPGL is of the view that minimum dispatch of 85% on annual
average basis needs to be insured by the Power d3arcfor smooth operations

of the project as well as to observe prudent practices.

f. Short term IPPs may also have an option to sell electricity to the bulk consumer.

i. That after obtaining permission from NEPRA and PPA with NTDC, if surplus
generation ofelectricity is permissible, RPGL may opt for sale of electricity to

bulk consumers.

g. Term of the Power Purchase Agreement shall be 3 years.

i. That since NEPRA has already acknowledged that the plant and machinery of
RPGL has a useful life of more than {§&ars, the Generation License should be
issued for a minimum period of 15 years in order to fulfill the electricity demand
and supply gap, and to ensure that the available generation capability of RPGL,
under the PPA and Generation License, is utilizedafgninimum term of 15

years.

h. NOC from NAB for utilization of plant and machinery.
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07 August 2012NAB letter to RPGL for closure of Inquiry attached as Andex
and already attached as Annexdravith the Generation License Application
submitted to NEPRA®@O08 April, 2014.

NEPRA, vide its letter No. NEPRA/R/LAVE55/6576/85, dated 19 June 2014
directly sought comments/verification, if any, from NAB. NAB has given its
NOC vide Letter dated 12 August 2014 (Copy attached as Annexure K)

i. Unconditional and irrevocable waiver of claims of arbitration against the GOP

and its entities to be eligible under the short term IPPs framework.

24 July 2012 That RPGL, vide clause 3 of the Agreement entered into between
RPGL and NPGCL, duly witnessed by NAB, has provided unconditional and
irrevocable waiver of claims of arbitration against GOP and its entities. The said
Agreement isattached ag\nnexureL and already attached as Annexdre&vith

the Generation License Application submitted to NEPRA on 8 April, 2014.

17.As per latestannourtementof PPIB about Current Activitiesreference of which has
already been made hereinaboR®GL fulfils all those conditionas well i.e:

T
T
T

= =

RPGLundertakes to operate the Plant on the basis of CoD-Buift Operate
Admittedly, capacityof the Project to generate electricity is above 50 MW

The machineis based on ectiprocating enginesechmology which isto be
operated

By any fuel, as permission has been accorded to use any technology pr fuel
Similarly, this Plant hasfull capacity to generateelectricity as far as its
configuration is concerned

Admittedly, its location is situated within therisdiction of PEPCO;

It is categorically stated thatproject company is taking responsibility for
ensuringarrangingsupply ofRFO without the intervention of any government of
WAPDAOGsS agency;

Similarly, no debt or equity at any of the rati@. 8020 (minimum), 70:30
(maximum) is being claimed and as the company is capable to provide finances of
the funds for the operation/functioning of the Prgject

The Plant is capable tmnction for a period which is required by the licensing
authority.

18.1n the announcement quoted above, PPIB has clearly statéarlaechnology or fuel”
may be used by the STIPP. The meaning of the term "any", which PPIB has used in its
greater wisdom, is well known: it is a very broad term which indicates that asiueclu
and permissive approach rather than an exclusive approach. From this policy directive, it
becomes clear the STIPPs can also use RFO which is covered by the term "any fuel". In
the context of the limited availability of gas and the hydel power in dhatcy, the use
of RFO is necessary to meet the energy needs of the people of Pakistan. Once it has been
granted a generation license and once tariff has been determined, RPGL will generate
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electricity for the benefit of th€ountry RPGL also has variousther reasons for using
RFO:

a. That currentlysubstantial number dhermal projects in the country are based
on RFO. The total number of RFO based IPPs in the country is around 25.
Approximately 30% of the total power generation mix of the Country is based
on RFO.

b. That to cater to the growing demand for electricitytl® country, it is
necessary to shift to Residual Fuel Oil Power Plants. Hydel power is seasonal
and it alone cannot sufficiently meet the needs of the country.

c. That RPGL will generate electricity for the country using its own RFO based
power plant.

d. That in comparison to renewable energy source, RPGL project is competitive
as compared to recently announced upfront tariff for solar power plants which
have been allowed tariff of PKR 22.0197.

e. That RPGL project is also competitive if compared to power rgéina
facilities developed under Power Policy 2002 which are operating on diesel
fuel.

f. That RPGL project is economical as compared to State Owned Thermal
Generating facilities which have fallen into poor condition and are a huge
burden on Pakistan econgrand exchequer.

g. That keeping in view the ideal location of RPGL project, being in the
industrial hub of Raiwind, it can provide electricity to tineighboring
industries without direct line losses and can also contribute in stabilizing the
voltage of thesurrounding grids.

h. That as per guidelines amvitation of PPIB for SettingJp of Private Power
projects under Short Term Capacity Addition Initiatives dated August 2010,
the sponsors/applicants are encouraged to bring in projects based on any
technolog, fuel source and size of the project.

19.The RPGL is in a position to generate electricity and provide electricity to the national

grid, housing scheme in bulk on a shortest possible notice immediately after issuance of
Generation License and fixation afriff.
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SUBMISSION ON BEHALF OF RPGL ON THE POINTS/ISSUES FORMULATED IN
PURSUANCE OF THE WORKING PAPER

A. PRESENTLY THERE IS IDLE RESIDUAL FURNACE OIL (RFO) BASE
CAPACITY IN THE COUNTRY. IS IT NOT AGAINST THE INTEREST OF
CONSUMERS TO INJECT MORE SUCH GENERATION WHICH WILL
RESULT IN MORE CIRCULAR DEBT?

20.As far as this issue is concerndlde Authoritymay graciously look the case BPGL
from the angle that all the conditions laid down under the Policy of 2@53been
fulfilled as it has been stated in detail herew@milarly, in respect of theatest
announcements of the PPIB, detailegplanationhas been submitted hereinabove,
wherein it has been particularly stated tRRGL is not claiming any debt/equity ratio
nor thereis any provision under the Policy for paying idle charges tdPttogectsas it
was provided in tla cases of RPP and IPRsconsiderable amount alwagscumulates
against the GoP in the shape of circular debts because of the payment of the idle charges.
In the instant case, as per the Policy and subsequent announcérR&iB, RPGL is
authorized to use any technology, fuel or configuratimsides fulfilling all other
conditions.It is important to note that in view of the entire investmerRB5L, it shall
be selling the generated electricity following the mechanismatie-and-Pay and not
Takeor-Pay for the assistance of the Authority. This mechanisan beexplained as
follows:

a. The Law DictionarydefinesTakeandPay Contract asA buyer/seller agreement
where the buyer's obligation to pay isn't unconditional but depends on the delivery
of goods purchased or upon the consent of the buyer to take delivery.

b. Daniel R. Rogers, Merrick White has described the concept of-GraRay in
Erergy Newsletteof King & Spaldingtitied asiiKey Considerations in Energy
Takeor-Pay Contracts According to Para 3 of the above Newsletter:
A takeor-pay clause is essentially an agreement whereby the buyer agrees to
either: (1) take, and pay the cat price for, a minimum contract quantity of
commodity each year (the ATOP Quantityc
price for such TOP Quantity if it is not taken during the applicable year. As such,
the buyerodés obligati©onbeisngpfiiiem--thlee nagl ftc
can be satisfied in either of the two described ways.
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21.Undoubtedly, in RPPs and ™8 cases, mechanism of TakePay was adopted and due
to the said reason, the government was coming under huge financial burdenghe pay
idle chargs in the shape of circular debfherefore, in view of this explanation, there
would be nacircular debts against the governmentase of RPGL

22.Moreover,the objectios raised by AKLAarebared bylimitation/laches thus,deserveo
be rejectedstraight away The word laches has been definan the dictionaries as
follows:

Bl a da&wdDsctionary:ir e mi ssness; slackness; 0 unreaso
or claimi almost always an equitable one in a way that prejudices the party against
whom relief is sought;

Merriam Webster:negligence in the observance of duty or opportunity; specifically;

undue delay in asserting a legal right or privilege;

US Legal:laches if the legal doctrine that an unreasonable delay in seeking a remedy for

a legal right or claim will prevent it from being enforced or allowed if the delay has
prejudiced the opposingagy;

C h a mb et GersturyDictionarynegligence or excessive delay in carrying out some

legal duty or in asserting a right.

23.Further, t may be noted that under the law such objections have to be received within the
stipulated period because filing objection within the time is likely to entail adverse
consequences for the Applicants including license. Reference can be made to Juris
Secundum Voeb9 page 1078079, reproduced in the case Df. Hag Nawaz v.
Baluchistan Public Service Commissj¢h996PLC (C.S.) 872), which reads as under:

"As a general proposition, the rule with respect to statutory directions to individuals is the
opposite of that which obtains with respect of public officers. When a statue directs
things to be done by a private person within a specified time and makegttis
dependent on proper performance thereof, unless the failure to perform in time may
injure the public or individuals, the statue is mandatory. When an individual is the person

not complying, he has no ground for complaint. Under statutes of procédiluies to

compl ete required steps within the time sp

24.1n the case adlawad Mir Muhammadi and others v. Haroon Mirza and otlietd 2007
SC 472), the Supreme Court rul ed t onalt nQue
petition has to be given serious consideration and unless a satisfactory and plausible
explanation is forthcoming for delay in filing constitutional petition, the same cannot be
overlooked' or ignored subject to facts and circumstances of eachalaSenfth v. Clay
(1767) 3 Bro. C.C. 639n. at 640n and Snell's Equity by John Mcghee 13th Edngp. 35).

25. Therefore, the condition for approaching feathority to raise objecti®againstgrant of
relief to the Aplicant, as it has been prayed,foas not be followed/construed strictly, in
the interest of justicelherefore, objections filed by AKLA be rejected straightaway.

26.AKLA being a law firm does not fall within the definition of stakelder or interest or

effected person as there is no mialeon record to show that this Law Firm is interested
in any manner to raise objection on the grant of generation liceReGa
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27.1t is to be noted that thesa of "RFO" for generating electriciip Pakistan has been
allowed basing on policies from 1994 to onward and there are number of independent
power project, to whom generation licenses have been given including Power, HUBCO
Narowal, Liberty Power Tech, Atlas Power, KEL, KEPCO 2, Japan PoweckAGd.,
SEPCOL, HUBCO Lal Peer Power, Pak Gen Power, Saba Power, Jamshoro 1,
Muzaffargarh 4, Muzaffargarh-3, Jamshoro -2, Muzaffargarh %, NGPS Multan 44,
SPS Faisalabad 102, Southern Electric Power Raiwind Lahore, United Karachi Sindh.
Such informatioa has been provided by NEPRA in its report of 2013 of State Industry
(State of Industry Repe013).

28.Inasmuch as RFO fuel is being used in many other countries of the world. In this context
it may be noted that from the table 41 under captidnisEof Generation Licenses (IPPs)
under the power policy relating to performance of the power projects comparing to the
projects which are using other fuels including Gas, FO. It is also to be noted that in this
very report Table No0.39 has provided merit order tloe power generation plants
(PEPCO System) based on the present net rate at hundred percent Rupees/KWH,
according to which the specified cost, of electricity by the power plants using RFO as a
fuel is not competitively very high wi&vis the power projas, which are generating
electricity by using other fuels.

29.There is no bar by any applicable law of Pakistan on setting up RFO based Power Plant.
Therefore, keeping all the stated principles and laws in mind, Residual Fuel Oil Units can
be established taneet the vision of 2013 Policy as well as grating people their
fundamental right to life and welileing.

30. Further, inOgra through Secretary v. Midway ii, CNG Station and oth2044 SCMR
220, the Supreme Court ruled that the availability of energy and the progress of a nation
state are inextricably linked. Article 38 of the Constitution commands, "The State
shall......secure the wdbeing of the people... by raising their stard of living..."
Without energy, there can be no progress, no development which will raise the standard
of living of the people as commanded by Article 38 ibid. A country without energy is a
country paralysed. Unfortunately, this is the case with Pakisté& it i s an undi
that existing resources, i.e. Hydel and Thermal, etc., as is evident from the above paras,
are not sufficient to cater for the basic electricity requirements. Inasmuch as, the IPPs
were installed but IPPs and other resourceschvinave been used for generation of
electricity had not proved sufficient (Para 7). Thus, to cater the need of supply of
electricity, it is mandatory to shift to Residual Fuel Oil Power Plants in addition to Hydel
and Thermal which are seasonal and incetapt to overcome the electricity crises.

31.The issue, being discussed hereinabove, deserves to be decided in negative terms holding
that by grant of generation license to RPGL, no idle charges have to be paid by the
government.
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B. RESHMA POWER GENERATION (PVT.) LIMITED (RPGPL) HAS SETTLED

I TS DUES Wi

TH THE CPPA/ NTDC AND GENCOG6S ET

32.1t is worth mentioning that the Supreme Court Judgment made no adverse
observations against RPGL. However, along with all the other RPPs, RPGL was als
directed to refund the amount paid to it in advance along with interest. Hence, as per
the following details, the amount was returned with interest during the hearing and
after the Supreme Court Judgement:

. Date of
Sr. No Nature of Payment Instructions Order/Judgment Payment Datg Amount
(PKR)
e Order Dated
0, - -
1 Return of 14% Mobilization Advance Supreme Court November 17, 2011 17-Nov-11 4,576,272,207
Sub Total - Return of Principal Amount (]A) 4,576,272,207|
2 1st Installment of Mark-up payment to
NPGCL through NAB under Agreement  [Supreme Court Judgment dated 10-May-12 100,000,000
S March 30, 2012
for settlement of Liabilities
3 2nd Installment of Mark-up payment to
NPGCL through NAB under Agreement  [Supreme Court Judgment dated 1-Aug-12 42,850,000
S March 30, 2012
for settlement of Liabilities
4 3rd Installment of Mark-up payment to
NPGCL through NAB under Agreement  [Supreme Court Judgment dated 30-Sep-12 79,000,000
S March 30, 2012
for settlement of Liabilities
5 4th Installment of of Mark-up payment
to NPGCL through NAB under Agreement |Supreme Court Judgment dated 30-Nov-12 79,000,000
S March 30, 2012
for settlement of Liabilities
6 5th Installment of of Mark-up payment
to NPGCL through NAB under Agreement [Supreme Court Judgment dated 31-Jan-13 79,000,000
S March 30, 2012
for settlement of Liabilities
| | Sub Total - Return of Interest Amount (|B) 379,850,000 |

Grand Total (A+B)  4,956,122,207
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33.Since RPGL, made all due payments and complied fully with the directions given in
the Supreme Court Judgment, the National Accountability Bureau ("NAB") was
pleased to grant it a clean chit. As a result, the confusion that had been created
regarding the RIPs was finally cleared and the earlier transaction stood closed.

C. WHETHER RPGPL IS IN LITIGATION WITH THE GOVERNMENT OF
PAKISTAN OR ANY OTHER ENTITY?

34.RPGPL has never entered into any litigation with the Government of Pakistan or any
other entity.

D. WHAT IS THE STATUS OF PAYMENT OF RS.22 BILLION LOAN TAKEN BY
NTDC FOR ONWARD DI SBURSEMENT TO THE RPPO6S?

35.Not relevant. Though, RPGPL has already cleared its part of the loans.

E. WHETHER GENCOOG S HAVE CLEARED THEI R LOAN:
SCHEME OF THINGS?

36.Notrelevant. Though, RPGPL has already cleared its part of the loans.
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F.

37.

RPGPL PLANT IS BASED ON OPEN-CYCLE (WITH USED MACHINES)
RUNNING ON LOW EFFICIENCY. WILL IT BE PRUDENT TO ALLOW SUCH
LOW EFFICIENCY PLANTS IN THE SYSTEM?

The open cycle LHV efficiency of RPGL is quite reasonable and also better than many
plants operating in the national grid. The conversion of the Reciprocating Ehgises

plant to the combined cycle mode improves efficiency by about 5% (as against about
50% in the case of gas turbines) and takes about two years to complete (Heat Recovery
Steam Generator and Steam Turbine are especially designed and manufactured for the
specific conditions of each plant). Further, the full benefit of combined cycle is only
achieved if the plant is continuously operated at full load. Being a-&rartarrangement

and low efficiency gain, its conversion to combined cycle has not been considered viable
particularly when it is intended to operate at varying loads on as nbasisd

38.NTDC has highlighted that the RPGL Plant consists of open cycle, used machines and

the plant is expected to use RFO as fuel. It has been further pointed out by NTDC that the
capacity of several existing RF®ed IPPs with higher efficiencies iseimg under

utilized due to high cost of imported RFO and the issue of circular debt. Hence, the tariff
of this plant would be higher than the tariff of the existing IPPs inducted under the 2002
Power Policy and may fall in the unaffordable range.

39.RPGL sulmits that the prudent comparison of the project should be with existing open

cycle based power plants already operating in the Country on RFO. Furthermore, the
project will be based omake and Pay Mechanisminstead of Take or Pay mechanism

as observed woase of power plants developed under 2002 Power Policy. This will result
in elimination of idle capacity payments which will overall result in competitive tariff as
compared to State owned thermal power plants as well as open cycle paner pl

40. At present, there are two opeywcle plants operating in Pakistan namdélgpal Energy

Limited Karachi and Gul Ahmad Energy Limited KarachiBoth companiesare
successfully operating open cycle Plant and their sdrdze alsdeen determined under
the Policy of 1994. Besidethere is yet another comparbbasSteel Group, which got
determined its tarifbis USD 3.4247/kwhide Order dated 242-2009, (copy of which is
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annex herewith RPGL, following the mechanism of tak@ndpay, presently is ready if
the same tariff is determined in its favor.

41.TheHonorableAuthority may alsdavea glance on the followinlylerit Order for Power
Generation Plant (PEPCO Systebmsed on the present net heat rate of 100% Plant
Factor)(Ruipees pekwh) from Table No 39 at page 96 and 97 of Report of NEPRA,
namely State of Industry, 2018/hereinit is clearly distinguishthe following Plart
Groups which are based on RFO:

Order Fuel As on 16" June, 2013
in Plant Groups T Fuel O&M Specific
Merit ype Cost Cost Cost
41 Nishat Power RFO | 13.63670| 0.81960 | 14.45630
42 Nishat Chunian RFO | 13.70690| 0.81770 | 14.52460
43 HUBCO Narowal RFO | 13.78080| 0.76820 | 14.54900
44 Liberty Power Tech. RFO | 13.71980| 0.91040 | 14.63020
45 Atlas Power RFO | 13.87840| 0.81960 | 14.69800
46 KEL RFO | 14.55164 | 0.52447 15.07611
47 KAPCOHII RFO | 14.73237| 0.53828 15.27065
48 Japan Power RFO | 14.86052| 0.50080 | 15.36132
49 Attock Gen. RFO | 14.59380| 0.83250 | 15.42630
50 SEPCOL RFO | 14.72678| 0.83820 | 15.56498
51 HUBCO RFO | 15.78217| 0.17096 | 15.95313
52 Lal Pir Power RFO | 15.84800| 0.15024 | 15.99824
53 Pak Gen. Power RFO | 15.84800| 0.15024 | 15.99824
54 Saba Power RFO | 16.04177| 0.15031 | 16.19208
57 Jamshoro | RFO | 17.70440| 0.13120 | 17.83560
58 Muzaffargarh 4 RFO | 18.38310| 0.02500 | 18.40810
59 Muzaffargarh 13 RFO | 18.54860| 0.02500 | 18.57360
64 Guddu 34 RFO | 19.19400| 0.06890 | 19.26290
66 Jamshoro 2 RFO | 20.38850(| 0.13120 | 20.51970
67 Muzaffargarh 56 RFO | 20.90400| 0.02500 | 20.92900
72 NGPS Multan 14 RFO | 24.37650| 0.02500 | 24.40150
73 SPSFaisalabad -P RFO | 24.91950| 0.02500 | 24.94450

42.The Applicant in view of the admitted above facts and figures, according to vtheh
specific cosbf electricity of different companies has been stdted made out a case for
grant of generation licensender Article 25 of the Constitution of Pakistan, 1978s
discrimination isnot permissible against i{rel. Attiva Bibi v. Federation2001 SCMR
1167
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G. THE PLANT EQUIPMENT OF RPGPL WAS IMPORTED ON TEMPORARY
BASIS FOR A PERIOD OF 36 MONTHS FROM THE DATE OF ITS IMPORT
AND WAS SUPPOSED TO BE REPETRIATE AFTER THE SAID PERIOD.
WHETHER THE USE OF THE EQUIPMENT BE IN ACCORDANCE TO THE
SRO UNDER WHICH ITS IMPORT WAS ALLOWED?

43.RPGLis admittedly the owner ofdtiipment as it is mentioned in claudéab) of RSC
whichreadsas:

2(ab) "at the time ofre-export of SELLER (RPGL) Equipment from Pakistan imported
by SELLER (RPGL)which is the property o5ELLER (RPGL) andwhich he intendso
ultimately retains in Pakista®ELLER (RPGL)shall clear all duesvhich were paidy
BUYER at the time ofmportation of the uipmentandbr to clearB U Y E Rn@lemnity
bondetc.with theconcernedhuthoritie$

RPGL, being the owner of Equipmemias decided to retain tHequipmeni however
dues shall be cleared in the light of demisof ECC dated27-03-2014 having support of
constitutional provisiomnd the lawon the subject

44.Without prejudice to the above plea, it may be noted thatHlisorable Authority,
National Electric Power Regulatory Authority has been established under Section 3 of
Regulation of Generation, Transmission and Distribution of Electric Power Act, 1997
( AENPRA Act 0) for the regulation of generati
power and matters connected therewith and incidental thereto. Further, Authority
exercises its powers and perform its functions under Section 7 of NEPRA Act wherein
this Authority have power under Section 7(2)(a) to grant licenses for generation,
transmission and distribution of electric powklowever determination ofpaymentof
duesrelating to duty etc. in respect of Equipmaertitich is owned by the RPGbas to be
deaded by the GoP independentlyFurther, as companyhas decided to retain the
Equipment, therefore, objection raised this behalf has no substance. Therefaone,
issue may be decided holding that after the grant of generation liceng&?@ieshall
independentlysettlethe dueswith the GoPbecause the equipment/plant is available in
Pakistan and there is no apprehensibits re-exportunauthorizedly.
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H. ECONOMIC COORDINATION COMMITTEE OF THE CABINET WHILE
APPROVING THE SUMMARY OF MINISTRY OF WATER AND POWER
DIRECTED PRIVATE POWER AND INFRASTRUCTURE BOARD (PPIB) TO
FORMULATE A POLICY FOR THE USE OF RPPOGS.
SUCH POLICY OR OTHERWISE?

45. After the approval ofEconomic Coordination @mmittee ( A E C Ghe ) Policy on
Utilization of the existing Available Generation Capacify Short Term IPPS(the
AP ol wasseguested to be formulated BYIB through a letter of Ministry of Water
and Power, Pakistan, dated-042014wherein the principles outlined in the Policy has
been truly complied with, detail of which has already been provided hereinabove
Further,the Policy has also been admittéal Para 5 at Page 2 of the State of Industry
Report, 2013 published by NEPRA asrequirementof law whereinit has been

announced that ifthe government has recent

provides clear directions to achieve the

46.1t may be noted that because of recent development in the relevant law, the grant of
license is no longer considered a prerogative of state authorities that may be exercised
arbitrarily. Once an applicaflfills the conditions laid down in the rules ftre grant of
license, the concerned authorities incur an obligation to grant it the license it seeks. After
due preparatory steps have been taken, denial of license amounts to a violation of legal
rights. Furthermore, it may be noted that under Articleoi8he Constitution of the
Islamic Republic of Pakistan, every citizen has the right to enter upon any lawful
profession or occupation and to conduct any lawful trade or business. This does not
prevent the regulation of any trade or profession by a lingrststem. But it does mean
that licenses cannot be denied arbitrarily. It may also be noted that delay in issuance of
license is causing colossal loss to RPGL and constitutes an infringement of its
fundamental rights.

PRAYER:
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Therefore, it is graciously prayed that the Generation License as prayed for in the
Application dated 08-04-2014 vide with the detailed Reminder dated 27-08-2014 be
granted with any other relief deems fit nh circumstances, includingallowing up-front
determination of tariff on the basis of thecriteria considered in theAbbas Steel Group may
alsobe granted.

Applicant
Through

Jawad Hassan
Advocate Supreme Court

Umair Saleem
Hassan Qureshi & Mamdot
Barristers, Advocates and Legal Consultants
Islamabad Office: H # 238, St # 91, E42 lIslamabad
Lahore Office: 363/G, Gulberg Il, Main Market
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