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Part I  

A. Background/ early Application with NEPRA 

1. NEPRA approved the tariff of Reshma Power Generation Limited (ñRPGLò) on 29-05-

2009. Consequently, Letter of Award (ñLOAò) dated 23-06-2009 was issued to RPGL by 

Private Power & Infrastructure Board, Government of Pakistan (PPIB) wherein it was 

specifically agreed in Clause (ii) and (iii) of LOA that: 

ii) Successful Bidder (RPGL) submitted a proposal dated 16-02-2009 (the ñProposalò) to 

PPIB in response to the RFP for the development of 220 MW (Gross at ISO) Residual 

Fuel Oil (RFO) fired Rental Power Plant to be located near 132kV Narwala Grid Station, 

Faisalabad, FESCO Area, which was subsequently changed to Manga-Raiwand Road, 

LESCO Area, in the Province of Punjab, Pakistan as confirmed by NTDC through letter 

dated 17-06-2009, and to implement all activities incidental thereto (the ñProjectò) which 

Proposal was accepted by PPIB on 14-04-2009.  

(iii) It is intended to award Rental Services Contract to Seller (RPGL), for rent of the 

equipment generating 201.30 MW (at Mean Site Conditions), based on reciprocating 

engines generating sets operable on RFO (the ñEquipmentò as defined inclusively here in 

Para 2(b), and described more fully in Technical Data and Commitment of the Proposal), 

and provisions of Operation and Maintenance Services (the ñServicesò) for Rental Term 

(as defined in the Proposal). The Equipment and Services to be provided are specified 

and included in Rental Services Contract to be entered into between the Seller (RPGL) 

and Northern Power Generation Company Limited.ò  

2. Accordingly, Rental Services Contract (ñRSCò) dated 06-09-2009 was entered into 

between the RPGL and Northern Power Generation Company Limited (ñNPGCLò). 
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B. Supreme Court Judgment: 
3. In the meanwhile, the Supreme Court of Pakistan took suo moto in respect of all the 

RPPs and disposed of Contracts awarded to the sponsors vide its Judgment dated 30-03-

2012 reported as 2012 SCMR 773 (the ñSupreme Court Judgmentò) and RPGL, being 

one of the RPP, could not continue to produce electricity. It is worth mentioning that the 

Supreme Court Judgment made no adverse observations against RPGL. However, along 

with all the other RPPs, RPGL was also directed to refund the amount paid to it in 

advance along with interest. 

 

4. Hence, RPGL, sensu stricto, complied with all the requirements of the Supreme Court 

Judgment and reimbursed outstanding liability amounting to Rs. 4,956,122,207/- by the 

claim of an Agreement dated 24-07-2012 between Northern Power Generation Co. Ltd. 

and RPGL, witnessed by National Accountability Bureau (NAB). Thus, RPGL has 

cleared all outstanding debts, and got baptized itself from all encumbrances. 
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C. Policy 
5. The Government of Pakistan announced a Policy on Utilization of EXISTING 

AVAILABLE Generation Capacity-Short Term IPPs dated 08-04-2014 (the ñPolicyò). As 

RPGL had already been baptized under the new current policy and the initiative for 

setting up STIPP, therefore, it was qualified for the issuance of generation license under 

the above scheme. The decision taken by the Government has constitutional backing as 

the ECC of the Cabinet under case No. 60/10/2014 dated 27-03-2014 had in principle 

approved formulation of the Policy. The following or salient features of the 

abovementioned Policy were included in letter dated 08-04-2014:   

a. Permission from the relevant entities for the utilization of plant and machinery; 

b. Incorporation of special purpose company under the laws of Pakistan;  

c. Project company shall obtain the generation license and tariff determination from 

NEPRA; 

d. Terms and condition of the Tariff shall be determined by NEPRA;  

e. Tariff shall be based on take and pay basis and electricity actually delivered to 

national grid; 

f. Short term IPPs may also have an option to sell electricity to the bulk consumer;  

g. Term of the Power Purchase Agreement shall be 3 years;  

h. NOC from NAB for utilization of plant and machinery; and 

i. Unconditional and irrevocable waiver of claims of arbitration against the GOP 

and its entities to be eligible under the short term IPPs framework. 
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D. Generation License Application 
6. As RPGL fulfils all the conditions of the Policy, therefore, it filed an application seeking 

generation license on 08-04-2014 (the ñGeneration License Applicationò) under Section 

7(2)(a) read with section 15 of the NEPRA Act and Regulation 7 of the Licensing 

(Application & Modification Procedure) Regulation, 1999 regarding Generation License 

of RPGL for its 96.96 MW (Gross ISO) Power Project located at 4.5 km, Link Manga-

Raiwind Road, District Kasur, Province of Punjab, Pakistan. The Generation License 

Application was admitted by the NEPRA for consideration and consequently, 

Registration No. LAG-255 was allotted to RPGL through letter of NEPRA dated 25-06-

2014. 

 

E. Public Hearing: 
7. Authority through Notice of Public Hearing dated 29-10-2014 considered the comments 

of stakeholder and decided to further deliberate the matter through a public hearing to be 

conducted in terms of Rule 3(4) of the NEPRA Licensing (generation) Rules, 2000 on 

18-11-2014, wherein all interested stakeholders, affected parties/persons and general 

public are invited to participate against awarding of license to RPGL. 
 

F. Power Policy, 2013 
8. Attention of this Honorable Authority is hereby drawn to Para 5 of Page 2 in State of 

Industry Report, 2013 (the ñReportò) to substantiate and acknowledge that ñthe 

government has recently announced Power Policy 2013; which provides clear directions 

to achieve the desired results.ò The vision of introducing the Power Policy, 2013 (the 

ñ2013 Policyò) is to support the current and future energy needs of the country to set 

Pakistan on trajectory of rapid growth and social development and to get the Pakistan out 

from the challenges faced by energy crises. The goals mentioned in the Policy include 

building a power generation capacity that can meet Pakistanôs energy needs in a 

sustainable manner. Thus to achieve this goal, GOP has designed strategies to overcome 

the power crises. The strategy to achieve the goal is focused on attracting and directing 

local and foreign investments toward rapidly expanding the power generation capacity in 

short, medium and long term.  

 

9. It is important to note that Pakistan is facing shortage of electricity and generation of 

even a single MW is crucial/essential/necessary for the future of the industries and 

growth of Pakistan. In the context of the limited availability of gas and the hydel power 

in the country, the use of RFO is necessary to meet the energy needs of the people of 

Pakistan. 
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G. Generation License Application Clauses: 
10. Further as it is the requirement as per Clause 1.1.8 and 1.1.9 of the Generation License 

Application that RPGL was advised to settle their liabilities arising towards Government 

of Pakistan (ñGoPò) under RSC with the supervision of National Accountability Bureau 

(NAB). Subsequently, the claims of the contracting parties were settled through an 

Agreement and clearance letter from NAB Authorities was issued to the RPGL dated 07-

09-2012. 

 

11. Clause 6.4 of the Generation License Application clearly states that the power generation 

facility of RPGL will be operated on RFO and for the purposes of fixed commitments 

with regard to supply of RFO, RPGL intends to enter into the Fuel Supply Agreement 

(ñFSAò) with a major oil marketing company (the Fuel Supplier) and will have on-site 

storage tanks for storing fuel for up to thirty (30) days worth of operations at 100% 

capacity utilization. RFO is easily available both locally and internationally and, thus, 

supply risk is adequately mitigated. Additionally, with the increased refining capacity 

coming online and/or being planned, further surplus of RFO is expected to be present in 

the local market. There is a need for transportation of RFO for the Project's operation and 

maintenance. Although Pakistan Railways can carry out the transportation of equipment 

and fuel, tank Lorries are the most suitable means of transportation of RFO and HSD to 

the Project. In Pakistan there are several operational oil marketing companies that are 

capable of supplying the RFO requirements for the Project. To date, the following 

companies are being considered as potential suppliers: 

(a) Pakistan State Oil; 

(b) Shell Pakistan Limited; and 

(c) Bakri Trading Company Pakistan (Pvt.) Limited. 

Draft Fuel Supply Agreements have already been obtained from all the three 

abovementioned companies after negotiating the process of the supply of RFO to RPGL 

for using it as fuel to generate electricity. There is every likelihood that subject to all just 

exceptions, the Agreements shall be finalized immediately after issuing of license and 

determination of tariff to RPGL. 

 

12. Furthermore, Clause 7 of the Generation License Application clearly stated that the 

project is ready and commissioned for dispatch of electricity in all respects, hence, the 

financing plan is not applicable. Clause 8 of the Generation License Application provides 

that RPGL has already submitted an extensive EIA Report vide letter no. RPGL/Rental-

ES-222-2011 dated 14-10-2011 bearing EPA, Punjab acknowledgment no. 463 dated 05-

11-2011. Since the RPGL has not received any response from EPA, Punjab, hence, as per 

the provision of EPA Act 12(4), the EIA Report stands approved after 120 days from the 

date of submission. 
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H. Objections: 
13. The Notice of Admission was published in the newspapers dated 19-06-2014 as per rules, 

wherein objections were invited from the interested/affected parties and general public in 

favour or against the grant of the generation license to be awarded to RPGL. Reportedly, 

four stack-holders submitted their objections, (1) Anwar Kamal Law Associated (AKLA) 

dated 04-07-2014, (ii) Central Power Purchasing Agency (CPPA) of National 

Transmission and Despatch Company Ltd. (NTDC) dated 07-07-2014, (iii) Alternative 

Energy Development Board (AEDB) and (iv) Ministry of Petroleum and Natural 

Resources (MoP&NR). Amongst them AKLA and CPPA/NTDC have filed objections to 

the issuance of generation license to RPGL, whereas remaining two have supported the 

grant of license to RPGL.  

 

14. The objection, raised by alleged stack-holder AKLA and NTDC are not sustainable in the 

eye of law, as having been filed beyond the stipulated period of 14 days as it is evident 

from the contents of publications appeared in óThe Newsô and óThe Expressô on 18-06-

2014.  
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I.  Short Tem Capacity Addition Initiative  
 

15. It is further to be noted that, PPIB in a recent announcement about "Current Activities" 

has further provided that in order to remove the deficit of around 5,000 MW, the ECC has 

approved the Short Tem Capacity Addition Initiative. The announcement says: in order to 

remove the deficit of around 5,000 MW the ECC has approved the Short Term Capacity 

Addition Initiative under which technically and financially sound business parties are 

being invited for establishment of IPPs on Build, Own and Operate (BOO) basis within 

the jurisdiction of PEPCO / National Transmission Despatch Company (NTDC). Under 

this initiative, the interested parties are free to offer one or multiple Projects of any 

capacity (above 50 MW) based on any technology and fuel in consultation with the 

Power Purchaser/PPIB. Salient features of the initiative are given below:  

 

i Submission of Proposal and Registration with PPIB on following basis: 

 

 ¶ Code: BOO Basis 

 ¶ Capacity (MW): Any (Above 50 MW) 

 ¶ Technology: Any 

 ¶ Fuel: Any 

 ¶ Configuration : Any 

 ¶ Location/Site: Within jurisdiction of NTDC/PEPCO (in consultation 

with power purchaser) 

 ¶ Fuel Responsibility: Project Company (IPP) 

 ¶ Debt/Equity Ratio: 80/20 (min.) 70:30 (max.) 

 ¶ Term of the Project: 25-30 years 

  

 

16. The Generation License Application of RPGL is in conformity with the 

abovementioned Policy, which is evident from the following conditions:  

a. Permission from the relevant entities for the utilization of plant and machinery 

i. 13 May 2009 ï Site clearance letter from PEPCO attached as Annexure ï A and 

already attached as Annexure-E with the Generation License Application 

submitted to NEPRA on 8 April 2014. 

ii.  14 October 2011 ï Acknowledgment letter of the Company by the relevant EPA 

for submission of EIA and related documents attached as Annexure ï B and 

already attached as Annexure-E with the Generation License Application 

submitted to NEPRA on 8 April 2014. 

iii.  10 August 2012 ï Letter to EPA that as per section 12 (4) read with Regulation 15 

of the PEPA Review IEE/EIA Regulations 2000, the EIA is deemed to be 

approved attached as Annexure ï C. This has already been communicated to 

NEPRA on 12 May 2014. 
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iv. 16 November 2010 - That RPGL has been dispatching electricity to the national 

grid since 16 November 2010. 

 

b. Incorporation of special purpose company under the laws of Pakistan. 

i. 7 April 2009 - Incorporation of Special Purpose Company allowing business in 

the field of power generation is attached as Annexure ï D and already attached as 

Annexure-I with the Generation License Application submitted to NEPRA on 8 

April 2014. 

ii.  31 October 2013 ï Latest copy of Form A and Form 29 duly attested by SECP are 

attached as Annexure ï E and already attached as Annexure-F with the 

Generation License Application submitted to NEPRA on 8 April 2014. 

 

c. Project company shall obtain the generation license and tariff determination 

from NEPRA 

i. 8 April 2014 ï Applied to NEPRA with the format prescribed under the NEPRA 

Act and Regulations. 

ii.  5 May 2014 ï NEPRAôs queries after initial scrutiny under the NEPRA Licensing 

Regulation 1999 attached as Annexure ï F.  

iii.  12 May 2014 ï RPGLôs reply to NEPRA letter dated 5 May 2014 attached as 

Annexure ï G. 

iv. That RPGL strictly under Section 15 of the NEPRA Act and Rule 3 of NEPRA 

Generation Rules 2003 has fit into the criteria of location, size, technology, 

technical specifications as set out in the Schedules. 

v. 18 June 2014 ï NEPRA after being satisfied from the documents submitted with 

the Application confirming the Application by Notice of Admission duly 

published in The Daily Newspaper dated 18 June 2014 is attached as Annexure - 

H. 

vi. 25 June 2014 ï NEPRAôs letter to RPGL for intimation of Registration No. LAG 

ï 255 against admission of generation license application is attached as Annexure 

ï I. 

 

d. Terms and condition of the Tariff shall be determined by NEPRA 
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i. That NEPRA has already ascertained the Tariff for RPGL vide its Determination 

dated 29 May 2009 as also held by the Supreme Court Judgment at paragraph 55, 

line number 6.  

ii.  That in case NEPRA wants to revisit the tariff components of RPGL, it is 

highlighted that the most prudent benchmarks for determination of the capacity 

tariff should be similar to the first 10 year tariff offered to IPPs operating on 

open-cycle technology. This stance of the RPGL fully complies with the 

Judgment of Honourable Supreme Court of Pakistan dated 30 March 2012 in the 

matter of RPPs. 

 

e. Tariff shall be based on take and pay basis and electricity actually delivered on 

national grid. 

i. That RPGL is willing to accept the proposed arrangement with the relevant 

authority, however, in order to meet the contractual obligations with all 

stakeholders, RPGL is of the view that minimum dispatch of 85% on annual 

average basis needs to be insured by the Power Purchaser for smooth operations 

of the project as well as to observe prudent practices. 

 

f. Short term IPPs may also have an option to sell electricity to the bulk consumer. 

i. That after obtaining permission from NEPRA and PPA with NTDC, if surplus 

generation of electricity is permissible, RPGL may opt for sale of electricity to 

bulk consumers. 

 

g. Term of the Power Purchase Agreement shall be 3 years. 

i. That since NEPRA has already acknowledged that the plant and machinery of 

RPGL has a useful life of more than 15 years, the Generation License should be 

issued for a minimum period of 15 years in order to fulfill the electricity demand 

and supply gap, and to ensure that the available generation capability of RPGL, 

under the PPA and Generation License, is utilized for a minimum term of 15 

years. 

 

h. NOC from NAB for utilization of plant and machinery.  



Page 11 of 22 
 

i. 07 August 2012- NAB letter to RPGL for closure of Inquiry attached as Annex-J 

and already attached as Annexure-J with the Generation License Application 

submitted to NEPRA on 08 April, 2014. 

ii.  NEPRA, vide its letter No. NEPRA/R/LAW-255/6576/85, dated 19 June 2014 

directly sought comments/verification, if any, from NAB. NAB has given its 

NOC vide Letter dated 12 August 2014 (Copy attached as Annexure K) 

 

i. Unconditional and irrevocable waiver of claims of arbitration against the GOP 

and its entities to be eligible under the short term IPPs framework. 

i. 24 July 2012 ï That RPGL, vide clause 3 of the Agreement entered into between 

RPGL and NPGCL, duly witnessed by NAB, has provided unconditional and 

irrevocable waiver of claims of arbitration against GOP and its entities. The said 

Agreement is attached as Annexure-L and already attached as Annexure-J with 

the Generation License Application submitted to NEPRA on 8 April, 2014. 

 

17. As per latest announcement of PPIB about Current Activities, reference of which has 

already been made hereinabove, RPGL fulfils all those conditions as well, i.e.: 

 

¶ RPGL undertakes to operate the Plant on the basis of CoD Built-Own-Operate; 

¶ Admittedly, capacity of the Project to generate electricity is above 50 MW; 

¶ The machine is based on reciprocating engines technology which is to be 

operated; 

¶ By any fuel, as permission has been accorded to use any technology or fuel; 

Similarly, this Plant has full capacity to generate electricity as far as its 

configuration is concerned; 

¶ Admittedly, its location is situated within the jurisdiction of PEPCO; 

¶ It is categorically stated that project company is taking responsibility for 

ensuring/arranging supply of RFO without the intervention of any government of 

WAPDAôs agency; 

¶ Similarly, no debt or equity at any of the ratio i.e. 80:20 (minimum), 70:30 

(maximum) is being claimed and as the company is capable to provide finances of 

the funds for the operation/functioning of the Project; 

¶ The Plant is capable to function for a period which is required by the licensing 

authority. 

 

18. In the announcement quoted above, PPIB has clearly stated that "any technology or fuel" 

may be used by the STIPP. The meaning of the term "any", which PPIB has used in its 

greater wisdom, is well known: it is a very broad term which indicates that an inclusive 

and permissive approach rather than an exclusive approach. From this policy directive, it 

becomes clear the STIPPs can also use RFO which is covered by the term "any fuel". In 

the context of the limited availability of gas and the hydel power in the country, the use 

of RFO is necessary to meet the energy needs of the people of Pakistan. Once it has been 

granted a generation license and once tariff has been determined, RPGL will generate 
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electricity for the benefit of the Country. RPGL also has various other reasons for using 

RFO:  

 

a. That currently, substantial number of thermal projects in the country are based 

on RFO. The total number of RFO based IPPs in the country is around 25.  

Approximately 30% of the total power generation mix of the Country is based 

on RFO.  

 

b. That to cater to the growing demand for electricity in the country, it is 

necessary to shift to Residual Fuel Oil Power Plants. Hydel power is seasonal 

and it alone cannot sufficiently meet the needs of the country.  

 

c. That RPGL will generate electricity for the country using its own RFO based 

power plant.  

 

d. That in comparison to renewable energy source, RPGL project is competitive 

as compared to recently announced upfront tariff for solar power plants which 

have been allowed tariff of PKR 22.0197. 

 

e. That RPGL project is also competitive if compared to power generation 

facilities developed under Power Policy 2002 which are operating on diesel 

fuel. 

 

f. That RPGL project is economical as compared to State Owned Thermal 

Generating facilities which have fallen into poor condition and are a huge 

burden on Pakistan economy and exchequer. 

 

g. That keeping in view the ideal location of RPGL project, being in the 

industrial hub of Raiwind, it can provide electricity to the neighboring 

industries without direct line losses and can also contribute in stabilizing the 

voltage of the surrounding grids. 

 

h. That as per guidelines and Invitation of PPIB for Setting-Up of Private Power 

projects under Short Term Capacity Addition Initiatives dated August 2010, 

the sponsors/applicants are encouraged to bring in projects based on any 

technology, fuel source and size of the project. 

 

19. The RPGL is in a position to generate electricity and provide electricity to the national 

grid, housing scheme in bulk on a shortest possible notice immediately after issuance of 

Generation License and fixation of tariff.  
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SUBMISSION ON BEHALF OF RPGL ON THE POINTS/ISSUES FORMULATED IN 

PURSUANCE OF THE WORKING PAPER  

 

A. PRESENTLY THERE IS IDLE RESIDUAL FURNACE OIL (RFO) BASE 

CAPACITY IN THE COUNTRY. IS IT NOT AGAINST THE INTEREST OF 

CONSUMERS TO INJECT MORE  SUCH GENERATION WHICH WILL 

RESULT IN MORE CIRCULAR DEBT?  

 

20. As far as this issue is concerned, the Authority may graciously look the case of RPGL 

from the angle that all the conditions laid down under the Policy of 2013 has been 

fulfilled as it has been stated in detail herewith. Similarly, in respect of the latest 

announcements of the PPIB, detailed explanation has been submitted hereinabove, 

wherein it has been particularly stated that RPGL is not claiming any debt/equity ratio 

nor there is any provision under the Policy for paying idle charges to the Projects as it 

was provided in the cases of RPP and IPPs. A considerable amount always accumulates 

against the GoP in the shape of circular debts because of the payment of the idle charges. 

In the instant case, as per the Policy and subsequent announcement of PPIB, RPGL is 

authorized to use any technology, fuel or configuration besides fulfilling all other 

conditions. It is important to note that in view of the entire investment of RPGL, it shall 

be selling the generated electricity following the mechanism of Take-and-Pay and not 

Take-or-Pay for the assistance of the Authority. This mechanism can be explained as 

follows: 

 

a. The Law Dictionary defines Take-and-Pay Contract as: A buyer/seller agreement 

where the buyer's obligation to pay isn't unconditional but depends on the delivery 

of goods purchased or upon the consent of the buyer to take delivery. 

 

b. Daniel R. Rogers, Merrick White has described the concept of Take-or-Pay in 

Energy Newsletter of King & Spalding titled as ñKey Considerations in Energy 

Take-or-Pay Contractsò. According to Para 3 of the above Newsletter: 

A take-or-pay clause is essentially an agreement whereby the buyer agrees to 

either: (1) take, and pay the contract price for, a minimum contract quantity of 

commodity each year (the ñTOP Quantityò); or (2) pay the applicable contract 

price for such TOP Quantity if it is not taken during the applicable year. As such, 

the buyerôs obligation is often being described as being ñin the alternativeò -- it 

can be satisfied in either of the two described ways. 
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21. Undoubtedly, in RPPs and IPPs cases, mechanism of Take-or-Pay was adopted and due 

to the said reason, the government was coming under huge financial burdens to pay the 

idle charges in the shape of circular debts. Therefore, in view of this explanation, there 

would be no circular debts against the government in case of RPGL.  

 

22. Moreover, the objections raised by AKLA are bared by limitation/laches, thus, deserve to 

be rejected straight away. The word laches has been defined in the dictionaries as 

follows: 

 

Blackôs Law Dictionary: ñremissness; slackness;ò unreasonable delay in pursuing a right 

or claim ï almost always an equitable one in a way that prejudices the party against 

whom relief is sought; 

Merriam Webster: negligence in the observance of duty or opportunity; specifically; 

undue delay in asserting a legal right or privilege; 

US Legal: laches if the legal doctrine that an unreasonable delay in seeking a remedy for 

a legal right or claim will prevent it from being enforced or allowed if the delay has 

prejudiced the opposing party; 

Chamberôs 21
st
 Century Dictionary: negligence or excessive delay in carrying out some 

legal duty or in asserting a right. 

 

23. Further, it may be noted that under the law such objections have to be received within the 

stipulated period because filing of objection within the time is likely to entail adverse 

consequences for the Applicants including license. Reference can be made to Juris 

Secundum Vol-59 page 1078-1079, reproduced in the case of Dr. Haq Nawaz v. 

Baluchistan Public Service Commission, (1996 PLC (C.S.) 872), which reads as under: 

"As a general proposition, the rule with respect to statutory directions to individuals is the 

opposite of that which obtains with respect of public officers. When a statue directs 

things to be done by a private person within a specified time and makes his right 

dependent on proper performance thereof, unless the failure to perform in time may 

injure the public or individuals, the statue is mandatory. When an individual is the person 

not complying, he has no ground for complaint. Under statutes of procedure, failure to 

complete required steps within the time specified is fatal to the case.ò  

 

24. In the case of Jawad Mir Muhammadi and others v. Haroon Mirza and others, (PLD 2007 

SC 472), the Supreme Court ruled that ñQuestion of delay/laches in filing constitutional 

petition has to be given serious consideration and unless a satisfactory and plausible 

explanation is forthcoming for delay in filing constitutional petition, the same cannot be 

overlooked' or ignored subject to facts and circumstances of each case (rel. Smith v. Clay 

(1767) 3 Bro. C.C. 639n. at 640n and Snell's Equity by John Mcghee 13th Edn, p. 35).ò 

 

25. Therefore, the condition for approaching the Authority to raise objections against grant of 

relief to the Applicant, as it has been prayed for, has not be followed/construed strictly, in 

the interest of justice. Therefore, objections filed by AKLA be rejected straightaway. 

 

26. AKLA being a law firm does not fall within the definition of stake-holder or interest or 

effected person as there is no material on record to show that this Law Firm is interested 

in any manner to raise objection on the grant of generation license to RPGL.  
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27. It is to be noted that the use of "RFO" for generating electricity in Pakistan has been 

allowed basing on policies from 1994 to onward and there are number of independent 

power project-, to whom generation licenses have been given including Power, HUBCO 

Narowal, Liberty Power Tech, Atlas Power, KEL, KEPCO 2, Japan Power Attock GL, 

SEPCOL, HUBCO Lal Peer Power, Pak Gen Power, Saba Power, Jamshoro 1, 

Muzaffargarh 4, Muzaffargarh 1-3, Jamshoro 2-4, Muzaffargarh 5-6, NGPS Multan 1-4, 

SPS Faisalabad 102, Southern Electric Power Raiwind Lahore, United Karachi Sindh. 

Such information has been provided by NEPRA in its report of 2013 of State Industry 

(State of Industry Report-2013). 

 

28. Inasmuch as RFO fuel is being used in many other countries of the world. In this context 

it may be noted that from the table 41 under caption E-List of Generation Licenses (IPPs) 

under the power policy relating to performance of the power projects comparing to the 

projects which are using other fuels including Gas, FO. It is also to be noted that in this 

very report Table No.39 has provided merit order for the power generation plants 

(PEPCO System) based on the present net rate at hundred percent Rupees/KWH, 

according to which the specified cost, of electricity by the power plants using RFO as a 

fuel is not competitively very high vis-à-vis the power projects, which are generating 

electricity by using other fuels. 

 

29. There is no bar by any applicable law of Pakistan on setting up RFO based Power Plant. 

Therefore, keeping all the stated principles and laws in mind, Residual Fuel Oil Units can 

be established to meet the vision of 2013 Policy as well as grating people their 

fundamental right to life and well-being. 

 

30. Further, in Ogra through Secretary v. Midway ii, CNG Station and others, 2014 SCMR 

220, the Supreme Court ruled that the availability of energy and the progress of a nation-

state are inextricably linked. Article 38 of the Constitution commands, "The State 

shall......secure the well-being of the people... by raising their standard of living..." 

Without energy, there can be no progress, no development which will raise the standard 

of living of the people as commanded by Article 38 ibid. A country without energy is a 

country paralysed. Unfortunately, this is the case with Pakistan é it is an undisputed fact 

that existing resources, i.e. Hydel and Thermal, etc., as is evident from the above paras, 

are not sufficient to cater for the basic electricity requirements. Inasmuch as, the IPPs 

were installed but IPPs and other resources which have been used for generation of 

electricity had not proved sufficient (Para 7). Thus, to cater the need of supply of 

electricity, it is mandatory to shift to Residual Fuel Oil Power Plants in addition to Hydel 

and Thermal which are seasonal and incompetent to overcome the electricity crises.  

 

31. The issue, being discussed hereinabove, deserves to be decided in negative terms holding 

that by grant of generation license to RPGL, no idle charges have to be paid by the 

government.   
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B. RESHMA POWER GENERATION (PVT.) LIMITED (RPGPL) HAS SETTLED 

ITS DUES WITH THE CPPA/NTDC AND GENCOôS ETC.? 

 

32. It is worth mentioning that the Supreme Court Judgment made no adverse 

observations against RPGL. However, along with all the other RPPs, RPGL was also 

directed to refund the amount paid to it in advance along with interest. Hence, as per 

the following details, the amount was returned with interest during the hearing and 

after the Supreme Court Judgement: 

 

Sr. No Nature of Payment Instructions
Date of 

Order/Judgment
Payment Date Amount

(PKR)

1 Return of 14% Mobilization Advance Supreme Court
Order Dated 

November 17, 2011
17-Nov-11 4,576,272,207        

Sub Total - Return of Principal Amount (A) 4,576,272,207        

2 1st Installment of  Mark-up payment to 

NPGCL through NAB under Agreement 

for settlement of Liabilities

Supreme Court
Judgment dated 

March 30, 2012
10-May-12 100,000,000           

3 2nd Installment of  Mark-up payment to 

NPGCL through NAB under Agreement 

for settlement of Liabilities

Supreme Court
Judgment dated 

March 30, 2012
1-Aug-12 42,850,000              

4 3rd Installment of  Mark-up payment to 

NPGCL through NAB under Agreement 

for settlement of Liabilities

Supreme Court
Judgment dated 

March 30, 2012
30-Sep-12 79,000,000              

5 4th Installment of of Mark-up payment 

to NPGCL through NAB under Agreement 

for settlement of Liabilities

Supreme Court
Judgment dated 

March 30, 2012
30-Nov-12 79,000,000              

6 5th Installment of of Mark-up payment 

to NPGCL through NAB under Agreement 

for settlement of Liabilities

Supreme Court
Judgment dated 

March 30, 2012
31-Jan-13 79,000,000              

Sub Total - Return of Interest Amount (B) 379,850,000           

Grand Total (A+B) 4,956,122,207        
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33. Since RPGL, made all due payments and complied fully with the directions given in 

the Supreme Court Judgment, the National Accountability Bureau ("NAB") was 

pleased to grant it a clean chit. As a result, the confusion that had been created 

regarding the RPPs was finally cleared and the earlier transaction stood closed.  

 

 

 

 

 

 

 

C. WHETHER RPGPL IS IN LITIGATION WITH THE GOVERNMENT OF 

PAKISTAN OR ANY OTHER ENTITY?  

 

34. RPGPL has never entered into any litigation with the Government of Pakistan or any 

other entity. 

 

D. WHAT IS THE STATUS OF PAYMENT OF RS.22 BILLION LOAN TAKEN BY 

NTDC FOR ONWARD DISBURSEMENT TO THE RPPôS? 

 

35. Not relevant. Though, RPGPL has already cleared its part of the loans. 

 

E. WHETHER GENCOôS HAVE CLEARED THEIR LOANS IN THE RPP 

SCHEME OF THINGS? 

 

36. Not relevant. Though, RPGPL has already cleared its part of the loans. 
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F. RPGPL PLANT IS BASED ON OPEN-CYCLE (WITH USED MACHINES) 

RUNNING ON LOW EFFICIENCY. WILL IT BE PRUDENT TO ALLOW SUCH 

LOW EFFICIENCY PLANTS IN THE SYSTEM?  

 

37. The open cycle LHV efficiency of RPGL is quite reasonable and also better than many 

plants operating in the national grid. The conversion of the Reciprocating Engines-based 

plant to the combined cycle mode improves efficiency by about 5% (as against about 

50% in the case of gas turbines) and takes about two years to complete (Heat Recovery 

Steam Generator and Steam Turbine are especially designed and manufactured for the 

specific conditions of each plant). Further, the full benefit of combined cycle is only 

achieved if the plant is continuously operated at full load. Being a short-term arrangement 

and low efficiency gain, its conversion to combined cycle has not been considered viable 

particularly when it is intended to operate at varying loads on as needed basis.  

 

38. NTDC has highlighted that the RPGL Plant consists of open cycle, used machines and 

the plant is expected to use RFO as fuel. It has been further pointed out by NTDC that the 

capacity of several existing RFO-fired IPPs with higher efficiencies is being under-

utilized due to high cost of imported RFO and the issue of circular debt. Hence, the tariff 

of this plant would be higher than the tariff of the existing IPPs inducted under the 2002 

Power Policy and may fall in the unaffordable range. 

 

39. RPGL submits that the prudent comparison of the project should be with existing open 

cycle based power plants already operating in the Country on RFO. Furthermore, the 

project will be based on Take and Pay Mechanism instead of Take or Pay mechanism 

as observed in-case of power plants developed under 2002 Power Policy. This will result 

in elimination of idle capacity payments which will overall result in competitive tariff as 

compared to State owned thermal power plants as well as open cycle power plants. 

 

40. At present, there are two open cycle plants operating in Pakistan namely, Tapal Energy 

Limited Karachi and Gul Ahmad Energy Limited Karachi. Both companies are 

successfully operating open cycle Plant and their tariffs have also been determined under 

the Policy of 1994. Besides, there is yet another company, Abbas Steel Group, which got 

determined its tariff as USD 3.4247/kwh vide Order dated 24-12-2009, (copy of which is 
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annex herewith). RPGL, following the mechanism of take-and-pay, presently is ready if 

the same tariff is determined in its favor.  

 

41. The Honorable Authority may also have a glance on the following Merit Order for Power 

Generation Plant (PEPCO System, based on the present net heat rate of 100% Plant 

Factor)(Rupees per kwh) from Table No 39 at page 96 and 97 of Report of NEPRA, 

namely State of Industry, 2013, wherein it is clearly distinguish the following Plant 

Groups which are based on RFO: 

 

Order 

in 

Merit  

Plant Groups 
Fuel 

Type 

As on 16
th

 June, 2013 

Fuel 

Cost 

O& M 

Cost 

Specific 

Cost 

41 Nishat Power RFO 13.63670 0.81960 14.45630 

42 Nishat Chunian RFO 13.70690 0.81770 14.52460 

43 HUBCO Narowal RFO 13.78080 0.76820 14.54900 

44 Liberty Power Tech. RFO 13.71980 0.91040 14.63020 

45 Atlas Power RFO 13.87840 0.81960 14.69800 

46 KEL RFO 14.55164 0.52447 15.07611 

47 KAPCO-II  RFO 14.73237 0.53828 15.27065 

48 Japan Power RFO 14.86052 0.50080 15.36132 

49 Attock Gen. RFO 14.59380 0.83250 15.42630 

50 SEPCOL RFO 14.72678 0.83820 15.56498 

51 HUBCO RFO 15.78217 0.17096 15.95313 

52 Lal Pir Power RFO 15.84800 0.15024 15.99824 

53 Pak Gen. Power RFO 15.84800 0.15024 15.99824 

54 Saba Power RFO 16.04177 0.15031 16.19208 

57 Jamshoro I RFO 17.70440 0.13120 17.83560 

58 Muzaffargarh 4 RFO 18.38310 0.02500 18.40810 

59 Muzaffargarh 1-3 RFO 18.54860 0.02500 18.57360 

64 Guddu 3-4 RFO 19.19400 0.06890 19.26290 

66 Jamshoro 2-4 RFO 20.38850 0.13120 20.51970 

67 Muzaffargarh 5-6 RFO 20.90400 0.02500 20.92900 

72 NGPS Multan 1-4  RFO 24.37650 0.02500 24.40150 

73 SPS Faisalabad 1-2 RFO 24.91950 0.02500 24.94450 

  

 

42. The Applicant, in view of the admitted above facts and figures, according to which the 

specific cost of electricity of different companies has been stated, has made out a case for 

grant of generation license under Article 25 of the Constitution of Pakistan, 1973, as 

discrimination is not permissible against it. (rel. Attiya Bibi v. Federation, 2001 SCMR 

1161) 
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G. THE PLANT EQUIPMENT OF RPGPL WAS IMPORTED ON TEMPORARY 

BASIS FOR A PERIOD OF 36 MONTHS FROM THE DATE OF ITS IMPORT 

AND WAS SUPPOSED TO BE RE-PETRIATE AFTER THE SAID PERIOD. 

WHETHER THE USE OF THE EQUIPMENT BE IN ACCORDANCE TO THE 

SRO UNDER WHICH ITS IMPORT  WAS ALLOWED?  

 

43. RPGL is admittedly the owner of Equipment as it is mentioned in clause 2 (ab) of RSC 

which reads as: 

 

2(ab): "at the time of re-export of SELLER (RPGL) Equipment from Pakistan imported 

by SELLER (RPGL) which is the property of SELLER (RPGL), and which he intends to 

ultimately retains in Pakistan, SELLER (RPGL) shall clear all dues which were paid by 

BUYER at the time of importation of the Equipment and/or to clear BUYERôs indemnity 

bond etc. with the concerned authorities"  

 

RPGL, being the owner of Equipment, has decided to retain the Equipment, however, 

dues shall be cleared in the light of decision of ECC dated 27-03-2014 having support of 

constitutional provision and the law on the subject. 

 

44. Without prejudice to the above plea, it may be noted that this Honorable Authority, 

National Electric Power Regulatory Authority has been established under Section 3 of 

Regulation of Generation, Transmission and Distribution of Electric Power Act, 1997 

(ñNEPRA Actò) for the regulation of generation, transmission and distribution of electric 

power and matters connected therewith and incidental thereto. Further, Authority 

exercises its powers and perform its functions under Section 7 of NEPRA Act wherein 

this Authority have power under Section 7(2)(a) to grant licenses for generation, 

transmission and distribution of electric power. However, determination of payment of 

dues relating to duty etc. in respect of Equipment which is owned by the RPGL, has to be 

decided by the GoP independently. Further, as company has decided to retain the 

Equipment, therefore, objection raised in this behalf has no substance. Therefore, the 

issue may be decided holding that after the grant of generation license, the RPGL shall 

independently settle the dues with the GoP because the equipment/plant is available in 

Pakistan and there is no apprehension of its re-export unauthorizedly.  
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H. ECONOMIC COORDINATION COMMITTEE OF THE CABINET WHILE 

APPROVING THE SUMMARY  OF MINISTRY OF WATER AND POWER 

DIRECTED PRIVATE POWER AND INFRASTRUCTURE BOARD (PPIB) TO 

FORMULATE A POLICY FOR THE USE OF RPPôS. HAS PPIB FORMULATED 

SUCH POLICY OR OTHERWISE?  

 

45. After the approval of Economic Coordination Committee (ñECCò), the Policy on 

Utilization of the existing Available Generation Capacity ï Short Term IPPS (the 

ñPolicyò) was requested to be formulated by PPIB through a letter of Ministry of Water 

and Power, Pakistan, dated 09-04-2014 wherein the principles outlined in the Policy has 

been truly complied with, detail of which has already been provided hereinabove. 

Further, the Policy has also been admitted in Para 5 at Page 2 of the State of Industry 

Report, 2013 published by NEPRA as a requirement of law wherein it has been 

announced that ñthe government has recently announced Power Policy 2013; which 

provides clear directions to achieve the desired results.ò 

 

46. It may be noted that because of recent development in the relevant law, the grant of 

license is no longer considered a prerogative of state authorities that may be exercised 

arbitrarily. Once an applicant fulfills the conditions laid down in the rules for the grant of 

license, the concerned authorities incur an obligation to grant it the license it seeks. After 

due preparatory steps have been taken, denial of license amounts to a violation of legal 

rights. Furthermore, it may be noted that under Article 18 of the Constitution of the 

Islamic Republic of Pakistan, every citizen has the right to enter upon any lawful 

profession or occupation and to conduct any lawful trade or business. This does not 

prevent the regulation of any trade or profession by a licensing system. But it does mean 

that licenses cannot be denied arbitrarily. It may also be noted that delay in issuance of 

license is causing colossal loss to RPGL and constitutes an infringement of its 

fundamental rights.  

 

 

 

PRAYER:  
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Therefore, it is graciously prayed that the Generation License as prayed for in the 

Application dated  08-04-2014, vide with the detailed Reminder dated 27-08-2014, be 

granted with any other relief deems fit in circumstances, including allowing up-front 

determination of tariff on the basis of the criteria  considered in the Abbas Steel Group may 

also be granted.  
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