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MOTION FOR REVIEW
DETERMINATION OF NATIONAL ELECTRIC POWER REGULATORY AUTHORITY IN THE
MATTER OF UPFRONT TARIFF FOR WIND POWER GENERATION DATED 24 JUNE 2015
CASE NO. NEPRA/TRF-WPT/2015/9512-9514

FILED BY:
WIND EAGLE LIMITED

6 JULY 2015

6 July 2015
Syed Safeer Hussain
Registrar
National Electric Power Regulatory Authority ("NEPRA")
NEPRA Tower
Attaturk Avenue (East)
Sector G-5/1, Islamabad
Dear Sir
Motion for Leave for Review filed by Wind Eagle Limited (the
"Company" or "WEL") in relation to the determination of NEPRA in
the matter of Upfront Tariff for Wind Power Generation - CASE NO.
NEPRA/TRF-WP112015/9512-9514 dated 24 June 2015 (the
"Determination")
The National Electric Power Regulatory Authority (hereinafter "NEPRA" or the
"Authority") on 24 June 2015 issued the subject Determination with respect to
wind power generation facilities with installed capacity of up to 25oMW.
Having reviewed the Determination, the Company hereby submits, through this
letter and the attachments hereto, with the learned Authority, its motion for leave
for review of the Determination in terms of Rule 16(6) of the NEPRA (Tariff
Standards & Procedure) Rules, 1998 read with Regulation 3(1), Regulation 3(2),
and Regulation 3(3) of the NEPRA (Review Procedure) Regulations, 2009, and
other enabling provisions of applicable law (the "Motion for Leave for
Review").
As you are aware, the Company filed a request for Leave to Intervene in response
to the Notice of Hearing dated 3 April 2015 for the proceedings initiated by the
Authority in relation to the development and determination of up-front tariff for
wind power generation projects, which having been accepted by the Authority,
permitted us to actively participate in the hearing(s) held by the Authority as an
Intervener.
The main sponsors of the Company have already constructed a 5o MW wind power
project in Jhimpir, which is currently in operation.

Pursuant to the "Policy for Development of Renewable Energy for Power
has
Generation, 2006", the Alternate Energy Development Board ("AEDB")
issued two Letters of Intent to the Company for developing two (2) 5o MW wind
power projects which can be merged into one (1) project of loo MW. In this
regard, the Company has been allocated land at Jhimpir, District Thatta, Sindh by
AEDB where the Company intends to develop an aggregate of loo MW wind power
project(s).
In view of the foregoing and in addition to its own experience, the Company has
drawn upon the feedback, comments and experience of various sponsors, technical
and financial consultants, in preparing these submissions, in order to provide
valuable comments to the Authority.
The Company hereby requests that the contents of this letter be read as integral
part of the Motion for Leave for Review, and that the same may be approved
expeditiously by the learned Authority.
Thank you and with kind regards.
Yours sincerely,
Wind Eagle Linn

LEGAL BASIS
The Motion for Leave for Review is filed by the Company (Wind Eagle Limited)
against the Determination, as determined by the Authority under, inter alia, the
Regulation of Generation, Transmission and Distribution of Electric Power Act,
1997 (the "NEPRA Act"), the National Electric Power Regulatory Authority Upfront Tariff (Approval & Procedure) Regulations, 2011 (the "Upfront
Regulations"), the National Electric Power Regulatory Authority (Review
Procedure) Regulations, 2009 (the "NEPRA Review Regulations"), read with
Rule 16(6) and other Rules of the National Electric Power Regulatory Authority
(Tariff Standards and Procedure) Rules, 1998 (the "NEPRA Tariff Rules"), read
with other enabling and applicable provisions of NEPRA laws.
The Company being aggrieved with the Determination, in light of the discovery of
new and important matter of evidence, and on account of other matters apparent
on the face of the record, has submitted this Motion for Leave for Review.
It is also submitted that pursuant to Regulation 3(1) of the NEPRA Review
Regulations, the Authority may, at any time, on its own motion, review any order
passed by it and on so reviewing, inter alia, modify, reverse or confirm the same.
GROUNDS OF MOTION FOR LEAVE FOR REVIEW
A.

NATIONAL IMPORTANCE

1.

Pakistan's energy demand has been growing steadily whilst the country is
facing a grave shortage of electricity. The country is facing severe energy
shortages as its economy and population grows whereas fossil fuel prices
across the globe have substantially increased in the last 5o years. Thus, the
contribution of renewable electricity generation towards addressing the
energy crisis plays a vital role in the well-being of Pakistan, its people and
the fiscal environment.

2.

The benefits of renewable electricity generation activities, at any scale, are
of national significance. The country needs to initiate a sustained, long-term
transition towards a more expansive use of renewable energy resources.
Wind energy is one such indigenous and clean resource available whose
considerable potential can be better utilized in Pakistan.

B. POLICY OBJECTIVES TO BE REALIZED
3.

Utilization of existing resources, in particular, the development of wind
power projects will greatly aid in tackling the energy crisis in the country on
a fast track basis in the form of renewable electricity, in the medium to long
term, which will be mutually beneficial for the public and the private sector.

4.

To overcome the shortages of electricity that Pakistan is facing, the
Government of Pakistan (the "GoP") announced the "Policy for
Development of Renewable Energy for Power Generation, 2006" (the
"AEDB Policy"), which provides a clear set of incentives, with the
participation of the renewable energy projects to bridge the projected gap
foreseen in the demand and supply of electricity.

5.

We take this opportunity to highlight the following excerpts of the AEDB
Policy:
"Specific incentives are provided under this policy to renewable
energy-based Independent power producers (IPPs) selling all
generated electricity (minus auxiliary consumption) to the grid. The
underlying principle is that IPPs based on variable RE resources
(such as wind and water flows) shall be made immune to factors
which are beyond their control, and at the same time shall be
rewarded if they perform better than reasonably expected."
[Emphasis Added] [Excerpt: 8.3 Specific Incentives for GridConnected RE IPPs]

6.

Furthermore, the goals envisioned in the AEDB Policy for the 'short term'
wind activities are as follows:
"The focus during this phase would be on RE options amenable to
immediate commercial development, i.e., where commerciallyproven technologies and resources are readily available, such as
small hydro, wind, solar, and biomass-based power generation.
This phase, which is embarked upon now, is marked with liberal
risk cover and attractive power purchase tariffs so as to
enable a reasonable generation capacity to be installed as first-ofkind' RE projects in the private sector that can serve as successful
business and technology-assimilation demonstrators. Work on

developing an appropriate regulatory framework, development,
market and resource assessment, rural energy programme design,
pilot testing of dispersed generation systems, capacity building, and
development of RE financing and market facilitation measures, will
also be undertaken during this period." [Emphasis Added]
7.

In view of the foregoing, the AEDB Policy needs to be adopted in order to
develop a reasonable generation capacity.

C. EVIDENCE AND MATTERS ON FACE OF RECORD TO BE
REFLECTED IN DETERMINATION
8.

Upon review of the Determination, including the comments and
interventions submitted during the proceedings, it is felt that a number of
important matters of fact and evidence, apparent on the face of the record,
have been overlooked in the Determination.

9.

In this regard, we would like to draw your attention towards the provisions
of the Determination highlighted in Section D herein below. We look
forward to a review of your finding on these matters.

D. THE MOTION FOR LEAVE TO REVIEW
io.

Keeping in view the contents of section A to C above, the following is
highlighted in light of the discovery of new and important matter of
evidence, and on account of other matters which are apparent on the face of
the record before NEPRA:
(A) Capacity Factor

11.

Reference is made to paragraph 7(i), page 44 of the Determination whereby
the Authority decided to consider and approve 35% net annual plant
capacity factor for the upfront wind tariff allowed through the
Determination.

12.

We note that the foregoing decision on the capacity factor, being an
important issue for investment under the Determination, was also
highlighted by majority of the interveners/commentators who suggested to

keep the net annual plant capacity factor in the range of 31%-32%, however,
the same was not accepted by the Authority.
13.

Based on our experience, it is respectfully pointed out that the perspective
of various lenders is that energy yield is to be considered on P90 basis or
higher; this means that the probability of achieving the energy forecasted
should be 9o% or higher on a 1-year cycle basis. In view thereof, in order for
a project to be bankable, all the financial ratios for securing the debt are
based on energy estimates at P9o.
Therefore, the levels absolutely required by various lenders (i.e. based on
P90 and P99) result in the net annual plant capacity factors ranging from of
28% - 3o%. Given that the up-front tariff allowed through the
Determination is based on an energy yield of 35%, we're afraid that the
bankability of the project will be seriously questioned by prospective
lenders.

14.

Energy yields at P90 levels imply capacity factors in the range of 26% to
3o% in the projects that have been financed till now, depending on various
external factors such as historical wind speeds, uncertainties, turbine
technology, etc. This is because a number of factors come into play while
determining the capacity factor for a particular project. For example, the
climatic conditions, temperatures, air density, site topography, dust and
pollution, etc. All have a bearing on the capacity of a wind power project.
Given the high summer temperatures in the range of 45 to 47 Celsius in
Sindh, the efficiency of the wind turbines is reduced as even the latest
turbines have their efficient running temperatures up to 4o Celsius only,
beyond which, the de-rating in performance begins.
Further, based on the data available, the presently operational wind power
projects in Pakistan have also not been able to achieve capacity factors
beyond 31% on a sustainable basis.
Even the studies conducted in Pakistan in areas with the highest availability
of wind estimate maximum capacity at around 33% to 34%, which capacity
factor is based on expensive and higher efficiency equipment being used in
ideal conditions. However, since this is a maximum estimate, it should not

be made a benchmark or minimum standard for the purposes of the Tariff
Determination.
15.

In the presence of verifiable documents from recent projects including the
precedent approved energies by AEDB (and accepted by NEPRA) for cost
plus projects, in the presence of assessments carried out by international
consultants and duly verified by technical advisors of international lenders
for projects achieving financial close under previous upfront tariff, and in
the presence of real-time energy data from presently operating projects, the
capacity factor of 35% is established as not achievable.

16.

The Authority has quoted in Para 7(i) on Pg 45 of the Determination that
"Vestas Wind Technology Pakistan (Pvt.) Limited and Nordex Pakistan
(Pvt.) Limited submitted that the advertised capacity factor is achievable
but not with the proposed project cost".
It is respectfully submitted that the claims of energy output made by these
two turbine suppliers and others as well have been investigated in detail by
assessing their wind turbines acclaimed as most efficient. It has been
revealed that the assessments carried out by turbine suppliers did not take
into account the technically correct techniques of assessment and also did
not consider the practical assumptions of running a wind power plant. By
technically incorrect techniques, it is meant here that the techniques which
are not true reflective of the actual scenario have been used to present
lucrative energy potential, which is never accepted by these turbine
suppliers when they appear for real-time project negotiations. For example,
as usually done for the sales promotion, the site specific conditions
(temperature, topology, roughness, climate) were not considered, the
Availability of turbines as guaranteed by suppliers to project were ignored
and P90 constraints were not applied. WEL can assure to the Authority that
it has evaluated the performance of world's best and most efficient wind
turbines for its project by using internationally recognised assessment
methods at P90 by reputable consultants and the capacity factor is not
reaching the 35% value.

17.

We would appreciate that the Authority, in the interest of further
development of the wind energy sector, kindly reconsider and reduce the
net annual plant capacity factor in the up-front wind tariff allowed through
the Determination.

(B)

Spread over LIBOR

18.

Reference is made to paragraph 7(v)-(vi), page 49 of the Determination
whereby the Authority decided to allow 4.50% spread over 3 months LIBOR
and further clarified that 3 months LIBOR plus a premium of 45o basis
points for foreign financing and 3 months KIBOR plus a premium of 300
basis points for local financing has been considered in the computation of
upfront tariff allowed through the Determination. Furthermore, in case the
spread on KIBOR/LIBOR is higher than that mentioned above, we note that
the Authority has provided that no adjustment on the basis of actual higher
spread will be allowed.

19.

We note that the credit departments of various development financial
institutions, including the International Finance Corporation, require a risk
adjusted spread in excess of 5% for wind power projects in Pakistan.
Furthermore, keeping in view the uncertainties, time delays within the
regular payment cycles, externalities, country risk and circular debt, it
appears that a 4.50% spread over 3 months LIBOR is far from reasonable.

20.

In view of the foregoing, it is suggested that the Authority reconsider this
element in its Determination and raise the spread over LIBOR to be in
excess of 5%.
(C) Sinosure/Other Agencies Fees

21.

Reference is made to paragraph 7(vii), page 49 of the Determination
whereby the Authority decided not to allow Sinosure and other agencies fees
as a separate cost head / pass-through item in the upfront tariff allowed
through the Determination.

22.

We gather from our experience in the energy sector that in order to provide
insurance coverage etc. against all debt provided to projects/companies
outside of their home country, international lenders often require insurance
coverage for the same, for example, the Chinese require Sinosure insurance
whereas the German financial institutions require Euler Hermes.

23.

Being funded by Chinese debt, Sinosure is a compulsory requirement and
having Sinosure or not is becoming a Go — No Go situation at the moment.

24. WEL appreciates that NEPRA has allowed Sinosure Fee in the past in tariff
determination pertaining to wind power project constructed by of Three
Gorgest First Windfarm Pakistan (Pvt) Ltd ("TGF") vide its determination
NEPRA/TRF-i74/TGF-2011/11199 dated 15th Dec, 2011 thus proving
NEPRA's agreement to have Sinosure included in the tariff as a principal. It
is submitted that TGF is owned by the sponsors of WEL and, therefore,
WEL expects positive consideration by NEPRA on this front.
25.

It is noted that NEPRA has also very kindly allowed Sinosure fee in the
matter of recent upfront tariffs granted for Solar PV, small Hydro and Coal
during 2014 and 2015.

26.

In view thereof, we request the Authority to seriously consider allowing
Sinosure, Eurler Hemes and other similar agency fees to be made a part of
the project cost.
(D) Time to opt for Up-Front Tariff

27.

Reference is made to paragraph 7(viii), page 49-50 of the Determination
whereby the Authority decided that the option to opt for the wind up-front
tariff will only be available up to one hundred and eighty (180) days from
the date of issuance of the Determination.

28. We note that the Authority initially advertised the period to opt for the
upfront wind tariff as twelve (12) months of its determination, however, the
same was changed to a one hundred and eighty (180) days by the Authority
in the Determination without any reasoning.
29. We would like to highlight that this change is unprecedented as usually upfront tariffs grant a period of at least twelve (12) months to a company to
opt for the same. Furthermore, the rationale behind this 5o% reduction in
the said period appears unclear and we request the Authority to provide its
guidance and reasoning of the same and kindly grant a one-year period to
opt for the up-front wind tariff from the date of its final determination.
(E) Timelines for Construction Period and Financial Closing
30. Reference is made to paragraphs 7(viii) and 7(ix), page 5o of the
Determination whereby the Authority decided on the maximum

construction period of eighteen (18) months and provided that the
companies opting for the wind up front tariff will have to achieve financial
close within one year from the date of decision of the Authority awarding
upfront tariff to the said company.
31.

The timeframe available to achieve financial close is very less. NEPRA
should assess the time taken by all projects for achieving financial close
during the previous upfront tariff. The timeframe being granted by NEPRA
is even less than the standard provisions of the Letter of Support (LOS) in
terms of "Required Financial Closing Date".

32.

From our observations, we note that the Determination does not appear to
provide and allow the developers/sponsors the flexibility to decide a longer
construction period for their projects, which will differ depending on the
size of the project, its capacity, location, grid connectivity issues (if any), etc.

33.

We note that the timelines prescribed in the Determination are generally
similar to those provided in the previous up-front wind tariff, which were
typically based on projects with a maximum installed capacity of 5o MW.
Based on our prior experience, sponsors with projects greater than 5o MW
will require additional time to achieve financial close and COD as compared
to a typical project of 5o MW.

34.

It is brought to your kind attention that the Company is also likely to be
adversely affected by such timelines prescribed by the Authority since it has
already been issued two (2) Letters of Intent from AEDB and is currently
contemplating whether to opt for an up-front tariff based on its full installed
capacity or opt for multiple up-front tariffs of 5o MWs. In this regard, a
fixed period of 18 months for construction of any size of project is not
justified for a project of higher capacity like WEL.

35.

We would propose that the Authority provides an eighteen (i8) month time
period for all projects to achieve financial close and multiple timelines for
achieving their COD based on their project capacity. Our proposal is also
consistent with the Solar feed-in-tariff announced by the Authority and in
light hereof, we recommend the following financial closing and construction
periods for projects of larger capacities:

Capacity
< 50 MIA/
> 50 MW < 100 MW
> 100 MW < 150
> 150 MW < 200
> 200 MW < 250

36.

Financial Closing Construction Period
Period
18 months
18 months from the
21 months
24 months
date of acceptance
of the FIT1.
27 months
3o months

The Authority is kindly requested to provide and allow the
developers/sponsors, including the Company, the flexibility to choose their
own construction periods or modify the Determination to reflect the
foregoing timelines. Furthermore, in order to provide comfort to the
developers it shall be provided that developers will be insulated from any
delay due to grid connectivity issues.
(F) Power Evacuation Certificate

37.

Reference is made to paragraph 7(x), page 5o of the Determination whereby
the Authority decided that this eligibility requirement (i.e. a certificate from
the power purchaser regarding availability of power evacuation
arrangement/capacity for absorption of power supplied into the national
grid) is necessary and does not need any change.

38.

We note from the Determination that most of the interveners opposed the
foregoing eligibility condition on the ground that the same is inconsistent
with the AEDB Policy; it was contended that it is the responsibility of offtaker and Government of Pakistan to ensure the availability of the grid,
therefore, it is unreasonable to ask project developers to obtain
confirmation from the off-taker that the grid will be available for evacuation
of power from their respective projects.

The upcoming wind power projects are relatively at an early stage of development. Under the last round,
the sponsors got substantial development time since the Previous FIT was announced long after the issuance
of their LOIs. Therefore, we propose that 18 months would be a reasonable period to achieve financial close.
It is in the interest of sponsors to achieve financial close at the earliest and the 18 month time period would
serve as a just upper limit. Furthermore, we have proposed a single timeline for projects of all sizes to
achieve financial close because under "project finance" principle there is no distinction between small and
large projects. However, the construction period has a nexus with the size of a project.

39.

In view thereof, the Authority is requested to reconsider the onerous
eligibility condition.
(G) Withholding Tax on Dividends

40.

Reference is made to paragraph 7(d), page 50 of the Determination
whereby the Authority decided not to allow withholding tax on dividend as a
pass through item.

41.

We note that in the majority of other upfront tariffs, the Authority has
either allowed withholding tax on dividends as a pass-through item or set a
high return on equity figure to compensate for withholding tax. The effect of
removing the withholding tax on dividends as a pass-through item in the
wind up-front tariff is a reduction in the net rate of return of the equity
holders. This seems to be an inadvertently discriminatory approach towards
wind power projects.

42.

Furthermore, in such a situation where the federal and provincial
governments are seeking investment in the energy sector, such a provision
will not bode well for investment. We would therefore appreciate that
withholding tax on dividends is allowed as a pass through item under the
anticipated wind up-front tariff.

E. MISCELLANEOUS
43.

The Company, in the interest of a judicious and efficacious judgment,
requests the Authority to kindly allow (a) any other submissions not
contained herein to be raised for before the Authority's kind consideration
during the hearing of this Motion for Leave for Review; and (b) the
submission of additional and further evidence.

44.

The Company would be pleased to provide any further information,
clarification or explanation that may be required by the Authority during its
evaluation process.

PRAYER
In light of the aforesaid, it is respectfully prayed that:
(A)

the learned Authority may kindly accept this Motion for Leave
for Review and modify the Determination as requested herein
above;

(B)

the learned Authority may kindly allow the petitioner to raise
any further grounds and submit any further evidence;

(C)

any other relief deemed just, proper & better may also be
awarded in favour of the petitioner.

For and on behalf o
Wind Eagle Limited
Petitioner

Dated: 6 July 2015
Enclosure:
Affidavit by the Petitioner
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BEFORE THE NATIONAL ELECTRIC POWER REGULATORY AUTHORITY
AFFIDAVIT

Affidavit of Wang Shenliang, aged 53, Director/CEO of M/s. Wind Eagle Limited, House No. 05,
Str. 72, F-8/3, Islamabad, Pakistan.
I, the above named Deponent, do hereby solemnly affirm and declare that:
1. I am Director /CEO of M/s. Wind Eagle Limited, House No. 05, Str. 72, F-8/3, Islamabad,
Pakistan.
2. The contents of the accompanying motion for leave for review, by the full strength of the
Authority under Rule 16(6) of the Tariff Standards and Procedure Rules, 1998 including all
supporting documents are true and correct to the best of my knowledge and belief, and the nothing
material or relevant thereto has been concealed or withheld therefrom.
3. I also affirm that all further documentation and information to be provided by me in connection
with the aforesaid intervention request shall be true and correct to the best of my knowledge and
belief.

1

L

DEPONENT

VERIFICATION

It is hereby verified on solemn affirmation at Islamabad, Pakistan on 06th July 2015 that the contents
of the above Affidavit are true and correct to the best of my knowledge and belief, and that nothing
material or relevant thereto has been concealed or withheld therefrom.

ATTESTED

